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VOTING RIGHTS ACT: AN EXAMINATION OF 
THE SCOPE AND CRITERIA FOR COVERAGE 
UNDER THE SPECIAL PROVISIONS OF THE 
ACT 


THURSDAY, OCTOBER 20, 2005 

House of Representatives, 

Subcommittee on the Constitution, 

Committee on the Judiciary, 

Washington, DC. 

The Subcommittee met, pursuant to notice, at 10:04 a.m., in 
Room 2141, Rayburn House Office Building, the Honorable Steve 
Chabot (Chair of the Subcommittee) presiding. 

Mr. Chabot. The Committee on the Constitution will come to 
order. 

I am Steve Chabot, the Chairman of the Subcommittee on the 
Constitution. We appreciate everyone for being here this morning, 
and I especially appreciate some of our Members for being so 
prompt. This is the second in a series of hearings that the Sub- 
committee on the Constitution will be holding examining the Vot- 
ing Rights Act. 

On Tuesday, we had a very productive hearing. And I want to 
thank both Ranking Member Nadler, the Ranking Member of this 
Committee, and also the Ranking Member of the full Committee, 
the distinguished gentleman from Michigan, Mr. Conyers, and all 
of the Republican and Democratic Members of this Committee, for 
their contributions to this process. I know we all appreciate the bi- 
partisan effort being made to make these hearings successful. 

This morning, the Subcommittee will focus on one of the most 
important provisions of the Voting Rights Act, section 4, the provi- 
sions it triggers, and the impact that section 4 has had on pro- 
tecting minority voting rights. 

We will also examine the usefulness of the so-called “bailout” 
process available to States and counties that allows them to remove 
themselves from covered status. 

We have a distinguished panel with us today. And I would very 
much like to thank them all for being here and taking their time, 
because I know every one of these gentlemen has very busy sched- 
ules, and we appreciate their willingness to participate in this im- 
portant hearing. 

After the Civil War and the passage of the 13th, 14th, and 15th 
amendments, our Nation had high hopes that each and every cit- 
izen would be afforded an equal opportunity to participate in our 
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democratic form of Government. Unfortunately, this was not to 
be — at least, for a very long, long time. 

Rather, certain States and counties made it a priority to under- 
mine the ability of minorities to participate in the political process. 
These States and counties relied on various tests and devices — 
most often, literacy tests — to prevent many of our fellow citizens 
from exercising their fundamental right to vote. 

In 1965, Congress pushed back against these invidious practices, 
using section 4 and the additional provisions it triggers. Knowing 
the primary offenders, and the discriminatory patterns and prac- 
tices that were being implemented in these jurisdictions. Congress 
took steps to target discrimination in these States and localities. 

Through section 4, a set of criteria was established to prohibit 
States and counties that had a history of discrimination from ad- 
ministering a literacy test as a prerequisite to voting. Specifically, 
those States and counties that maintained a test or device on No- 
vember 1, 1964, 1968, or 1972, and in which less than 50 percent 
of the voting age population was registered to vote on November 
1 of 1964, 1968, or 1972, or participated in the Presidential elec- 
tions held in November 1964, 1968, or 1972, were impacted by the 
prohibition. 

Congress — our predecessors — did not stop there. Recognizing that 
these States and counties had a history of circumventing Congress, 
section 4 automatically subjected these newly covered jurisdictions 
to additional Federal review, including the preclearance require- 
ments of section 5, which we will discuss in greater detail next 
week, and the assistance of Federal examiners and observers set 
forth in sections 6 through 8. 

Section 4 has also been used to extend the protections of the Vot- 
ing Rights Act to other minority citizens who have been denied the 
opportunity to participate in the political process. Presented with 
similar patterns of discrimination against language minority citi- 
zens, Congress brought language minorities under the protection of 
the VRA in 1975, expanding the number of jurisdictions subject to 
section 4 coverage. Presently, 16 States are either covered in their 
entirety or partially under section 4. 

In extending section 4 on three occasions. Congress has weighed 
the federalism issues raised by section 4 and the provisions it trig- 
gers against the continued need to address racial discrimination. In 
upholding the Voting Rights Act, the Supreme Court has consist- 
ently recognized Congress’ broad authority under section 2 of the 
15th amendment to remedy discrimination. 

Over the last 40 years, section 4 has played an important role 
in increasing the participation of minorities in the voting process; 
as witnessed by record voting registration levels. However, we 
must remain vigilant in our efforts to stop discrimination and en- 
sure that every citizen is given a fair opportunity to exercise his 
or her right to vote. 

The Voting Rights Act will continue to help protect these impor- 
tant freedoms, until the day that we can proudly say that discrimi- 
nating in voting no longer exists. 

We look forward to today’s hearing and the testimony presented 
by our very distinguished panel at this time. And I would now yield 
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5 minutes to the gentleman from New York, the distinguished 
Ranking Member of the Committee, Mr. Nadler. 

Mr. Nadler. Thank you, Mr. Chairman. I will be brief. I won’t 
take anything near the 5 minutes. 

I want to warmly welcome our distinguished witnesses today. We 
are now getting to the core issues of the renewal of the Voting 
Rights Act. As we have all acknowledged. Congress needs to make 
a strong factual record supporting its remedies, given recent Su- 
preme Court decisions. 

The witnesses today will provide much-needed information to 
guide our actions to make that record and to support — I presume, 
to support our actions in reauthorizing the Voting Rights Act. 

I look forward to the testimony, and I yield back. 

Mr. Chabot. I thank the gentleman for yielding back. The Rank- 
ing Member of the full Committee, Mr. Conyers, would you like to 
make a statement? 

Mr. Conyers. Mr. Chairman, I would, just briefly, please. And 
I thank you for this opportunity. 

When we enacted the Voting Rights Act in 1965, we determined 
that racial discrimination in voting has been more prevalent in cer- 
tain areas of the country, and so section 4(a), which we are exam- 
ining today, established a formula to identify those areas and to 
provide more stringent remedies where appropriate. 

As you said, it has been amended three times, to broaden the 
scope of the act’s coverage to language minorities, and to cope with 
the changing nature of voting discrimination. In 1975, we expanded 
the coverage formula to include the practice of providing in any 
election information, including ballots, only in English, in States or 
political subdivisions where members of a single language minority 
constituted more than 5 percent of voting age. This affected the 
coverage in Alaska, Arizona, Texas, in their entirety; parts of Cali- 
fornia; Florida; even in my State of Michigan, two townships; New 
York; Carolina [sic]; and South Dakota. 

Significantly, section 4, in adding to defining the scope coverage, 
contains a bailout provision that allows jurisdictions to terminate 
or bail out from coverage under the act’s special provisions; origi- 
nally enacted as a means to remedy any possible over-inclusiveness 
resulting from application of the trigger formula. So we amended 
the procedure in 1982 so jurisdictions that meet the statutory 
standards can obtain relief. 

Bailout, though stringent in its terms, has been realistically 
available as an option to covered jurisdictions. For example, when 
the act was reauthorized in 1970, enhancements in the coverage 
formula resulted in the partial coverage of 10 States. 

After 1982 modifications to the bailout provision, the City of 
Fairfax, Virginia, filed the first bailout action, and the United 
States consented to the declaratory judgment entered in October 
1997. And since that time, several other jurisdictions have obtained 
similar judgments. It is a quick way to get out from under it. 

Thus, the act’s bailout provision serves as a self-adjusting mecha- 
nism that enables jurisdictions in which the right to vote is no 
longer threatened to remove themselves from preclearance require- 
ments from section 5. 
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I look forward in particular to Mr. Hebert’s discussion on this 
issue; as I believe that bailout is an important area for this Com- 
mittee to understand in detail as we move forward. 

And so in this reauthorization process, it is vital that we under- 
stand the evolution of the act, to ensure that we build a record ade- 
quate to insulate this important legislation from constitutional 
challenge. 

This hearing is an important one because it provides a bench- 
mark to our inquiry. And I appreciate the Chair’s and the Mem- 
bers’ great detail in going through these hearings, because it is 
very critical that we leave a record showing that we understand 
that these discussions will be gone back into. And I thank you for 
the time, and yield back, Mr. Chairman. 

Mr. Chabot. Thank you very much, Mr. Conyers. 

I understand the gentleman from North Carolina, Mr. Watt, 
would also like to make an opening statement. 

[Discussion off the record.] 

Mr. Chabot. Mr. Scott, did you want to make a statement? 

Mr. Scott of Virginia. Thank you, Mr. Chairman. And Mr. 
Chairman, in the 40 years since its passage, the Voting Rights Act 
has guaranteed millions of minority voters a chance to have their 
voices heard and their votes counted. The number of Black elected 
officials has increased from just 300 nationwide in 1964, to more 
than 9,100 today. Poll taxes, literacy tests, and other discrimina- 
tory barriers that once closed the ballot box to Blacks and other mi- 
norities have been dismantled. 

The process also opened the political process for nearly 6,000 
Latinos who now hold public office, including more than 250 who 
serve at the State or Federal level. 

When Congress enacted the Voting Rights Act in 1965, it deter- 
mined that racial discrimination in voting had been more prevalent 
in certain areas of the country. To address this problem, section 4 
of the act established a formula to identify those areas and to pro- 
vide more stringent remedies where appropriate. 

The first of these targeted remedies was a 5-year suspension of 
a test or device, such as a literacy test, as a prerequisite to reg- 
istration. 

Second was a requirement for a review and preclearance under 
section 5 of any change affecting voting made by the covered area, 
either by the United States District Court in the District of Colum- 
bia or by the Attorney General. 

Third was the ability of the Attorney General to specify that 
specified jurisdictions also required the appointment of Federal ex- 
aminers. These examiners would prepare and forward lists of per- 
sons qualified to vote. 

And the final remedy was special provisions giving the Attorney 
General authority to send Federal observers to those jurisdictions 
that had been certified for Federal examiners. 

In the past years. Congress has recognized the tenacious grip of 
discrimination in voting, and we have continued to reauthorize the 
sections we will discuss today. These provisions are essential to en- 
sure fairness in our political process and equal opportunity for mi- 
norities in American politics. 
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Now, if we are to continue these provisions, we need to establish 
the record showing the compelling State interest in these processes, 
and making sure that the remedy is narrowly tailored to address 
that interest. And so, Mr. Chairman, I thank you for holding these 
hearings, so that that record can be established. 

Mr. Chabot. Thank you very much, Mr. Scott. 

The gentleman from North Carolina is recognized. 

Mr. Watt. Thank you, Mr. Chairman. And let me start by thank- 
ing Chairman Chabot for convening this second in a series of hear- 
ings on the expiring provisions of the Voting Rights Act; and once 
again, thank Chairman Sensenbrenner publicly for committing to 
developing a full record for evaluating the impact of the Voting 
Rights Act and its provisions that we think need to be reauthor- 
ized. 

I normally would refrain from making a detailed opening state- 
ment, to try to get to the witnesses. But we kind of wandered away 
from the framework in the last hearing, and I wanted to make sure 
that we were focused. Because I think it is so important to focus 
these hearings on the various provisions that we are considering 
reauthorizing, so that we make sure that we kind of build the 
record in different parts. 

And today’s hearing focuses on sections 4(a) and 4(b) of the Vot- 
ing Rights Act, commonly referred to as the “trigger” and “bailout” 
provisions. Under section 4(a), jurisdictions that maintained a dis- 
criminatory voting test or device or a literacy requirement as a pre- 
condition to registering or casting a vote as of November 1, 1964, 
1968, or 1972, and, two, wherein less than 50 percent of the voting- 
age residents were registered to vote or actually voted in the Presi- 
dential elections of 1964, 1968, or 1972, are bound by the require- 
ments of other provisions of the act, including section 5, 
preclearance, and the election examiner and observer provisions in 
sections 6 through 9. 

While the substance and operation of sections 5 and 6 through 
9 will be addressed at later hearings, today’s testimony should cen- 
ter upon the coverage formula contained in section 4(a). 

There are obviously those who contend that the coverage formula 
of the Voting Rights Act is outdated and unfair, insofar as it covers 
certain jurisdictions but not others. There is no doubt that there 
are any number of inventive triggers that Congress could have en- 
acted. I believe, however that the central question before us during 
this process is not what Congress could have done, but whether 
what we have established as the coverage mechanism in the Voting 
Rights Act is justified by the facts. 

Covered jurisdictions, simply put, are covered because they have 
not only a history of discriminatory practices, but have a history 
of ongoing discrimination as well. 

And let me address two arguments quickly here. One is that, 
well, there are a lot of other people who violate the law, also. And 
I want to just draw a couple of distinctions here. It is no defense 
to a speeding infraction that the guy in front of you is speeding, 
too, or even going faster. There may be other people who were 
speeding, but if you were speeding, and you have a history of 
speeding, you are going to get coverage. 
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Similarly, the presence of discriminatory activity in an uncovered 
jurisdiction does not, and should not, relieve those covered under 
section 4(a) from the act’s requirements. 

Second, there is this thing about history. And I don’t want to de- 
mean this, but I want my colleagues on the Committee and in the 
public to understand that there are some parallels here. And I hope 
I am not offending anybody by doing it in this way. I am doing it 
only for illustration purposes. 

I call this preclearance provision a kind of form of “Megan’s Law” 
registration requirement. If you committed a crime before, espe- 
cially crimes of a certain kind where you are likely to have a higher 
predilection to commit the same or similar kinds of crimes again, 
you are required to do certain things. That is “Megan’s Law.” And 
the Supreme Court has upheld “Megan’s Law.” 

Now, personally, when “Megan’s Law” was debated on this Com- 
mittee, I voted against it. I thought it was a precondition. But the 
Supreme Court upheld it. And there is no bailout provision in 
“Megan’s Law.” 

So let me talk about the bailout provisions here, because I think 
that is what, really, we ought to focus on here. If a jurisdiction 
under section 4(b) wants to get out from under the preclearance re- 
quirements of the Voting Rights Act, there is a process for doing 
that. 

Mr. Chabot. The gentleman’s time has expired. Would the gen- 
tleman like additional time? 

Mr. Watt. If I could, just let me run this out. And I will be very 
quick. It will be about a minute and a half, I think. 

Mr. Chabot. All right. The gentleman is recognized for an addi- 
tional 2 minutes. 

Mr. Watt. Under section 4 — the bailout mechanism permits a 
covered jurisdiction to demonstrate that it now facilitates equal op- 
portunity at the ballot box. By doing so, the jurisdiction may re- 
lieve itself of the obligations imposed under the act. And in fact, 
nine jurisdictions in the Sate of Virginia alone have availed them- 
selves of this provision and have successfully bailed out of the 
preclearance coverage of the Voting Rights Act. 

Finally, in anticipation of some of the positions that may be ad- 
vanced in opposition to the current coverage mechanism, I should 
say that, while section 2 is extremely important within the total 
scheme of the Voting Rights Act, it is no substitute for the protec- 
tions afforded by sections 4 and 5. 

Section 2 places both the burden of proof and pocketbook on po- 
tential victims of voting rights violations. These, too, are issues we 
will explore in greater depth in subsequent hearings. 

Mr. Chairman, I am pleased that you are conducting this hear- 
ing. And I hope we will focus on these particular provisions today, 
because the preclearance provisions and the bailout provisions are 
not only important, but they are not unprecedented in our law. 
There are some other areas where we do similar kinds of things. 

I appreciate the extra time, and I yield back. 

Mr. Chabot. I thank the gentleman. And I would also like to rec- 
ognize several other Members that are here on the Committee 
today. Mr. Franks, from Arizona, it is my understanding that you 
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do not need to make an opening statement at this time. Is that cor- 
rect? 

Mr. Feeney from Florida, the same? Is that correct? 

We also have been joined by two other Members who are not ac- 
tually Members of this Committee. But Ms. Sanchez is a Member 
of the overall Committee from California. And although we gen- 
erally don’t do opening statements of those not on the Committee, 
if you would like to make a brief statement, I would ask unani- 
mous consent that that be allowed. 

Ms. Sanchez. Thank you, Mr. Chairman. Actually, in the inter- 
est of time and getting to the witness’ testimony, I would just ask 
that I be allowed to submit an opening statement for the record. 

Mr. Chabot. Without objection, so ordered. 

And also, I would like to recognize the attendance of Mr. Scott, 
who is not only not on this Committee, but not on the full Com- 
mittee, either. But I would like to commend him for his attendance 
from, I think, beginning to end at the hearing we had the other 
day. Mr. Scott, of course, is from the State of Georgia. 

And I would assume there is no opening statement that you 
would like to submit this morning? 

Mr. Scott of Georgia. No, sir. Thank you for your graciousness 
and kindness. And I will just offer my statement for the record, in 
the interests of time. Thank you very much. 

Mr. Chabot. Thank you very much. So noted. 

At this time, I would, without objection, ask that all Members 
have 5 legislative days to submit additional materials for the hear- 
ing record. And without objection, so ordered. 

And I would like to introduce our very distinguished panel here 
this morning. Our first witness will be the Honorable Michael 
Steele, current Lieutenant Governor of the State of Maryland. 
Since taking office in 2003, Lieutenant Governor Steele has served 
as the chair of the Governor’s Commission on Minority Business 
Enterprise Reform, redefining the State of Maryland’s goals and 
commitments toward minority businesses in Maryland. 

Lieutenant Governor Steele also has worked closely with the 
Maryland State Police, attempting — and being quite successful, I 
understand — in reducing crime and creating safer neighborhoods. 

In taking office in 2003, Lieutenant Governor Steele became the 
first African-American elected to statewide office, and currently is 
the highest ranking African-American Republican elected official in 
the country. Lieutenant Governor Steele is married, and has two 
sons. And we thank you very much for your attendance here this 
morning. And I will introduce the rest of the panel before you begin 
your testimony. 

Our second witness will be Mr. Jose Garza. Mr. Garza currently 
represents the League of United Latin American Citizens, as a vot- 
ing rights attorney. In addition to representing the league, Mr. 
Garza is a solo practitioner in San Antonio, Texas, and has served 
as the litigation director of Texas Rural Aid, Inc., since 1998. 

Mr. Garza has argued on behalf of victims of voting discrimina- 
tion in a number of high-profile cases, including before the United 
States courts of appeals, and also before the United States Su- 
preme Court. We welcome you very much here this morning, Mr. 
Garza. 
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Our third witness will be Mr. Armand Derfner. Mr. Derfner has 
had a long and distinguished career in voting rights litigation, in- 
cluding appearing before the United States Supreme Court in a 
number of pivotal voting rights cases. 

Mr. Derfner began his career in 1965, in Greenwood, Mississippi, 
and has appeared before the Constitution Subcommittee, this Com- 
mittee, during consideration of all three extensions of the Voting 
Rights Act. He is the author of many voting publications, including 
“Racial Discrimination and the Right To Vote.” Mr. Derfner is a 
former law clerk to the Honorable David Bazelon, Chief Judge of 
the U.S. Court of Appeals for the District of Columbia; and cur- 
rently is in private practice in Charleston, South Carolina. We wel- 
come you here, also, Mr. Derfner, this morning. 

And our fourth and final witness will be Mr. J. Gerald Hebert. 
Mr. Hebert currently works as a solo practitioner in Alexandria, 
Virginia, focusing on election law and redistricting. Mr. Hebert also 
has had an extensive career in voting litigation, representing a 
number of States in redistricting and election issues, including the 
States of Texas, California, New York, South Carolina, and Vir- 
ginia. 

Prior to his practitioner work, Mr. Hebert worked at the Depart- 
ment of Justice from 1973 to 1994, where he served as Acting 
Chief, Deputy Chief, and Special Litigation Counsel in the Voting 
Section of the Civil Rights Division. Mr. Hebert has served as lead 
attorney in numerous voting rights and redistricting suits, and as 
chief trial counsel in over 100 voting rights lawsuits, many of 
which were ultimately decided by the United States Supreme 
Court. We welcome you here, as well, Mr. Hebert. 

As I said, we have a very distinguished panel before us this 
morning. 

For those of you who may have not testified before the Com- 
mittee, or just to refresh those of you that may have, we have a 
lighting system there. There are two boxes; the 5-minute rule. Each 
of the witnesses has 5 minutes, and each of the Members up here 
would have 5 minutes to question. And we try to keep within that 
as much as possible. The yellow light will come on when you have 
1 minute, and the red light comes on when your 5 minutes is up. 
We’d ask you to try to stay within that. We won’t gavel you down 
immediately, but if you can stay within that, please try to. 

It’s also the practice of this Committee to swear in all witnesses. 
So, if you would, please, each of you please stand raise your right 
hand. 

[Witnesses sworn.] 

Mr. Chabot. All the witnesses have affirmed. 

And again, thank you very much for your testimony. And we’ll 
begin with you. Lieutenant Governor Steele, at this time. You’re 
recognized for 5 minutes. 

TESTIMONY OF THE HONORABLE MICHAEL S. STEELE, 
LIEUTENANT GOVERNOR OF THE STATE OF MARYLAND 

Mr. Steele. Thank you, Mr. Chairman and Members of the 
Committee. A real pleasure to be here with you this morning. 

“The rights of citizens of the United States to vote shall not be 
denied or abridged by the United States by any State on account 
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of race, color, or previous condition of servitude, and that the Con- 
gress shall have the power to enforce this article by appropriate 
legislation.” 

At the dawning of the 21st century, the words of the 15th 
amendment to our Nation’s Constitution remind us of one of the 
most precious gifts of liberty: to freely exercise your right to vote. 

And yet, even the 15th amendment, on its face, did not guar- 
antee that the right of citizens of the United States to vote would 
not be denied as America emerged from the fog of civil war and 
into the new reality that those individuals once enslaved under the 
Constitution were now entitled to exercise their rights as citizens 
under that same Constitution. 

It would not be long, however, before certain of the States, par- 
ticularly in the South, responded to the enactment of the 15th 
amendment by devising a variety of tools to disenfranchise African- 
American voters for reasons of eligibility. From literacy tests to poll 
taxes, from property ownership to oral and written examinations. 
States began to enact laws that ultimately denied and abridged Af- 
rican-Americans their right to vote. 

Moreover, when intimidation at the ballot box failed to curb the 
African-American thirst for full access to the rights guaranteed by 
the Declaration of Independence, more insidious and violent means, 
such as lynchings, fire bombs, and murder, were used to “remind 
the Negro of his place” in American society. In our society, all 
rights are ultimately protected by the ballot box, not the sword. 

By virtue of the efforts to legally circumvent the dictates of the 
15th amendment, as well as the escalation of violence against Afri- 
can-Americans in Philadelphia, Mississippi, Selma and Mont- 
gomery, Alabama, the promise of the Constitution for African- 
Americans and many other minorities — full and equal political 
rights — seemed for a time like a munificent bequest from a pau- 
per’s estate, until the passage of the single most important piece 
of civil rights legislation in American history, the Voting Rights Act 
of 1965. 

Both Democrats and Republicans were moved to respond to 
President Johnson’s voting initiative when he declared in his State 
of the Union Address, “We shall overcome.” With the leadership of 
individuals like Martin Luther King, Andrew Young, Maryland’s 
own Clarence Mitchell, Jr., Reverend Ralph Abernathy, and Con- 
gressman John Lewis, laying the foundation for what would be- 
come an increasingly important political movement. Congress took 
up an historic challenge to end the blight of racial discrimination 
in voting which had infected the electoral process in parts of our 
country for nearly a century. 

Central to the act’s remedial scheme is section 5, which places 
Federal preclearance barrier against the adoption of any new vot- 
ing practice or procedure by covered States and localities whose 
purpose or effect is to discriminate against minority voters. For 40 
years thereafter, the Federal courts and the Department of Justice 
worked hand in hand to make this promise of section 5, and all the 
provisions of the act, a potent reality. 

But in an ironic twist, it has been the very success of the Voting 
Rights Act in not only protecting the right of African-Americans to 
vote, but indirectly contributing to the election of African-Ameri- 
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cans to both State and Federal offices, which now fuels in part the 
argument of some against its extension. But we should not be mis- 
led to believe that the work of protecting equal voting rights for all 
is done, just because those States subject to the provisions of the 
act now have in place the political infrastructure to guard against 
race-based denial of voting rights. 

Indeed, our most recent electoral history dramatizes the difficul- 
ties still existing in the American electoral process. Every 2 years, 
we learn of new allegations of electoral fraud and abuse of the elec- 
toral process, from elections in small municipalities to the highest- 
profile Federal offices. 

Consequently, it has become even more important in this post- 
civil rights age to maintain the integrity of the elections process. 
Moreover, it is just as important to recognize the value of section 
4 of the act not just to those States subject to its requirements, but 
to those who could otherwise be aided by its provisions. 

For example, Maryland is not a preclearance jurisdiction, but is 
not totally unaffected by section 5 of the act. The preclearance 
process at the Department of Justice has assisted in illustrating 
discriminatory election processes and districting plans, and works 
to set a bar for the redistricting process and electoral process in 
non-covered States. 

Voting rights questions usually generate a higher degree of bi- 
partisan consensus than other civil rights issues, such as the de- 
bates over either affirmative action or quotas. The act has had bi- 
partisan support since its original enactment. Without true bipar- 
tisan support in the House and Senate in 1965, it would not have 
passed. The last extension of the act in 1982 would not have oc- 
curred without bipartisan congressional efforts leading to the bill 
being signed by President Reagan. 

It is my hope that, as this Congress considers the renewal of the 
1965 Voting Rights Act, that this Committee’s hearing process, and 
the Senate process as well, will permit the voices of minority com- 
munities from across our great Nation to not only be heard, but lis- 
tened to. 

African-Americans, Latinos, and other ethnic or racial minorities 
will not participate in an electoral system or process that they do 
not trust or in which they feel their votes do not count. Nor are 
they served by an electoral system or process which takes their 
vote for granted because it has become stagnant, self-serving, and 
monolithic. 

Our Nation has made great strides since 1965, but there’s still 
work to be done. Our system is not perfect. And a failure to reau- 
thorize the Voting Rights Act would be to walk away and leave im- 
portant work unfinished. We must continue our efforts to ensure a 
fair and just voting system for all of our citizens. I’ve seen first- 
hand how easily a redistricting plan or flawed ballot process can 
take away the voice of a vital segment of our population. 

Finally, quoting one of our Nation’s most famous voting rights 
advocates, Susan B. Anthony, “In the first paragraph of the Dec- 
laration of Independence is the assertion of the natural right of all 
to the ballot; for how can the consent of the governed be given, if 
the right to vote be denied?” 
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Thank you, Mr. Chairman, for the opportunity to testify before 
you today. 

[The prepared statement of Mr. Steele follows:] 

Prepared Statement of the Honorable Michael S. Steele 

“The Right of Citizens of the United States to vote shall not he denied or abridged 
by the United States by any State on account of race, color or previous condition 
of servitude and that the Congress shall have the power to enforce this article by 
appropriate legislation.” 

At the dawning of the 21st Century, the words of the 16th Amendment to our Na- 
tion’s Constitution remind us of one of the most precious gifts of liberty: to freely 
exercise your right to vote. 

And yet, even the 15th Amendment — on its face — did not guarantee that the 
“right of citizens of the United States” to vote would not be denied as America 
emerged from the fog of civil war and into the new reality that those individuals 
once enslaved under the constitution were now entitled to exercise their rights as 
citizens under that same constitution. 

It would not be long, however, before certain of the states, particularly in the 
south, responded to the enactment of the 15th Amendment by devising a variety of 
tools to disenfranchise African American voters for reasons of “eligibility”. From lit- 
eracy tests to pole teixes, from property ownership to oral and written examinations. 
States began to enact laws that ultimately “denied and abridged” African Americans 
their right to vote. 

Moreover, when intimidation at the ballot box failed to curb the African American 
thirst for full access to the rights guaranteed by the Framers of the Constitution, 
more insidious and violent means such as lynchings, fire bombs and murder were 
used to “remind the Negro of his place” in American society. In our society, all 
rights are ultimately protected by the ballot box, not the sword. 

By virtue of the efforts to “legally” circumvent the dictates of the 15th Amend- 
ment as well as the escalation in violence against African Americans in Philadel- 
phia, Mississippi, Selma and Montgomery Alabama the promise of the Constitution 
for African Americans and many other minorities — full and equal political rights — 
was like a munificent bequest from a pauper’s estate until the passage of the single 
most important piece of civil rights legislation in American history: the Voting 
Rights Act of 1965. 

Both Democrats and Republicans were moved to respond to President Johnson’s 
voting initiative when he declared in his State of the Union Address “we shall over- 
come”. With the leadership of individuals like Martin Luther King, Andrew Young, 
Maryland’s own Clarence Mitchell, Jr., Reverend Ralph Abernathy and Congress- 
man John Lewis lajdng the foundation for what would become an increasingly im- 
portant political movement. Congress took up an historic challenge to end the 
“blight of racial discrimination in voting . . . [which had] infected the electoral proc- 
ess in parts of our county for nearly a century.” 

Central to the Act’s remedial scheme is Section 5 which places a federal “pre- 
clearance” barrier against the adoption of any new voting practice or procedure by 
covered states and localities whose purpose or effect is to discriminate against mi- 
nority voters. For 40 years thereafter, the federal courts, and the Department of 
Justice worked hand-in-hand to make this promise of Section 5 a very potent re- 
ality. 

But, in an ironic twist it has been the very success of the Voting Rights Act in 
not only protecting the right of African Americans to vote, but indirectly contrib- 
uting to the election of African Americans to both State and Federal offices which 
now fuels, in part, the argument of some against its extension. But we should not 
be misled to believe that because that those States subject to the provisions of the 
Act now have in place the political infrastructure to protect and guard against race 
based denial of voting rights, whether intentional or unintentional. 

Indeed, our most recent electoral history, dramatizes the difficulties still existing 
in the American electoral process. The 2000 and 2004 presidential elections, along 
with countless local and state elections remain subject to allegations of abuse, fraud 
and civil rights violations. 

Consequently, it has become even more important in this post-Civil Rights age to 
maintain the integrity of the election process. Moreover, it is just as important to 
recognize the value of the Act not just to those States subject to its requirements, 
but to those who could otherwise be aided by the pre-clearance process. For exam- 
ple, Maryland is not a pre-clearance jurisdiction but is not totally unaffected by Sec- 
tion 5 of the Act. The pre-clearance process at the Department of Justice has as- 
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sisted in illustrating discriminatory election processes and districting plans and 
works to set a bar for the redistricting process and electoral process in non-covered 
states. 

Voting Rights questions usually generate a higher degree of bipartisan consensus 
than other civil rights issues, such as the affirmative action or quota debate. The 
Act has had bipartisan support since its original enactment. President Lyndon John- 
son deserves great individual credit for proposing and signing the Act; yet, without 
true bipartisan support in the House and Senate in 1965, it would not have passed. 
The last extension of the Act in 1982 would not have occurred without a bipartisan 
congressional effort leading to the bill signed by President Reagan. 

It is my hope that as this Congress considers the renewal of the 1965 Voting 
Rights Act that this committee’s hearing process and the Senate process as well, 
will permit the voices of minority communities from across our great nation to not 
only be heard but listened to. African Americans, Latinos and other ethic or racial 
minorities will not participate in an electoral system or process that they do not 
trust or in which they feel their vote does not count. Nor are they served by an elec- 
toral system or process which takes their vote for granted because it has become 
stagnant, self-serving and monolithic. 

Quoting one of our nation’s most famous Voting Rights advocates, Susan B. An- 
thony: “in the first paragraph of the Declaration [of Independence], is the assertion 
of the natural right of all to the ballot; for how can ‘the consent of the governed’ 
be given if the right to vote be denied?” 

Mr. Chabot. Thank you very much, Lieutenant Governor Steele. 

Mr. Garza, you are recognized for 5 minutes. 

TESTIMONY OF JOSE GARZA, VOTING RIGHTS ATTORNEY, 
LEAGUE OF UNITED LATIN AMERICAN CITIZENS 

Mr. Garza. Mr. Chairman, Members of the Committee, first, let 
me thank you for inviting me to participate in this very important 
process for justifying the reenactment of the Voting Rights Act and 
its special provisions. 

The emphasis of my presentation today will he on the record that 
we have discovered throughout our litigation process, as it relates 
to the Latino community. The history of discrimination is well doc- 
umented with regard to the overall history of the Nation. I think 
that one of the important things that we need to focus on is that 
a lot of the same sorts of activities that occurred throughout the 
South occurred in Texas, but was targeted to the Mexican-Amer- 
ican community. 

For instance, it’s documented through our process, through our 
litigation that we’ve done, that the “White man” primary that was 
enacted in Texas was aimed at the Mexican-American community. 
And in the Winter Garden areas and in other areas of Texas, the 
Mexican-American people were not allowed to vote in the primary, 
but then were allowed to vote in the general election, after the elec- 
tion had been determined. 

Through our litigation — this is not a comprehensive presentation 
that I’m going to be making; but rather, anecdotal, from the litiga- 
tion experience that we’ve done. In the City of Corpus Christi, 
when we did a section 2 lawsuit in 1982, we discovered through a 
review of the minutes and of the history of Corpus Christi that 
there had been severe segregation for Mexican-Americans and Afri- 
can-Americans. Theaters were segregated so that Mexican-Ameri- 
cans and African-Americans were relegated to the balcony. Schools 
were segregated in Corpus Christi, and throughout Texas. 

In the Sherryland Independent School District, the lawsuit that 
we did in 1982, we had testimony of the maintenance of a Mexican 
school, as well as an Anglo school. And the testimony was — is that 
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the Mexican-American children would ride the school bus, and 
would be dropped off at the elementary school, and then herded 
onto a flatbed truck, and then driven off to a Mexican school. And 
review of the minutes and of the records of the school district found 
that there was severe under-funding of the Mexican school. 

And so we have that historical discrimination in Texas, as we 
have uncovered through the number of lawsuits that we’ve done. 
But many of these things were ongoing into the ’80’s. In 1984, we 
did a lawsuit against the City of Taft, which is a small farming 
community outside of Corpus Christi on the coast of Texas. And we 
found that in 1984, the City of Taft maintained a cemetery that 
had been donated to the City of Taft by the Ku Klux Klan. And 
that cemetery was segregated, so that Anglos would be buried on 
one plot, Mexican-Americans would be buried in a different plot, 
and then African-Americans in still a third plot. 

And we drove through that cemetery, and we found that on the 
Anglo side of the cemetery it was manicured, had what they call 
“carpet grass,” had a sprinkler system. And across a dirt road was 
where the Mexican-American and the African-American cemeteries 
were, and those were overrun with weeds, the headstones had been 
knocked over, and some of the graves were unmarked. 

Now, this wasn’t in 1954. This wasn’t in 1964. This was 1984. 
And this was a cemetery that was run by the City of Taft. It wasn’t 
a private institution. It was a city-run, government-run cemetery. 

In that same town, the county health officer maintained a clinic. 
And in that clinic he had segregated waiting rooms, in 1984: one 
waiting room for Anglos, and another waiting room for African- 
Americans and Mexican-Americans. 

So the history of discrimination, the sorts of things that make it 
difficult for the minority community to participate in the electoral 
process, we found overwhelming evidence that those sorts of things 
that we traditionally know about that are used to discriminate 
against people were also used to discriminate against Mexican- 
Americans in Texas. 

Now, one of the things that we did in 1979 as part of a coalition 
of civil rights — Hispanic civil rights groups in Texas, the LULAC 
and Mexican-American Legal Defense Fund and others, is that we 
did a survey of county elected offices throughout the State. 

We surveyed over 200 counties. And each one of those counties 
in 1979 we found had been gerrymandered — gerrymandered so that 
it was not in compliance with the Voting Rights Act, not in compli- 
ance with “one person, one vote”; and in many instances, dimin- 
ished or prevented the election of Mexican-Americans to the gov- 
erning board. 

After a series of lawsuits, and with the aid of section 5 and the 
“one person, one vote” provision, we were able to almost double the 
number of county commissioners elected in Texas. And that cam- 
paign went on through the mid-’80’s. 

Today, the need for section 5 continues. Racial bloc voting, which 
is a primary obstacle to an unencumbered participation by the mi- 
nority community, is still alive and well in Texas. This year, we 
had a Mexican-American candidate run for mayor of the City of 
San Antonio, against an Anglo candidate for mayor of the City of 
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San Antonio. The Anglo candidate won, and the racial hloc voting 
was extremely severe. 

In our experience in Texas, LULAC and MALDEF and others, 
we’ve found that the words of Frederick Douglass come into play 
in matters of — “Power gives nothing without demand.” And without 
the Voting Rights Act and without litigation, minority representa- 
tion in Texas would be abysmal. Thank you. 

[The prepared statement of Mr. Garza follows:] 
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Prepared Statement of Jose Garza 


PRELIMINARY REVIEW OF THE IMPACT OF SECTION 5 ON 
LATINO VOTERS IN TEXAS 

Compiled by George Korbel; Introduction by Jose Garza; Edited by Jose Garza and Luis Vera 

forLULAC 


I. Introduction and Historical Background 

Meaningful participation in the Texas political process, prior to the late 1960s and early 
1970s was virtually closed to the Mexican American community.' Moreover, Mexican 
Americans in Texas were subjected to severe and invidious discrimination in housing, education, 
employment, public accommodations, and politics that impaired their ability to participate in the 
political process." The civil rights movement and numerous other factors, energized the Mexican 
American community into political action in the late 1960s and early 1970s and changes slowly 
improved the lot of most Mexican Americans." Yet, despite the effort of civil rights 
organizations such as LULAC, the American G I Forum, and MALDEF and the political 
organization, the Raza Unida Party, little progress was made in increasing the number of 
Mexican Americans elected officials. For instance in 1967, while Mexican Americans composed 
more that 15% of the Texas population, only six percent (9 out of 150) of the members of the 
Texas House of Representatives and only three percent ( 1 of 31) of the Texas Senate were 
Mexican Americans.'* By 1980, as the civil rights activity in Texas slowed, the number of 
Mexican American elected officials had not significantly increased. In 1 980, the Mexican 
American population of Texas had increased to over eighteen percent yet the number of Mexican 
Americans in the Texas House of Representatives had increased to only fifteen members out of 
150.'’ At the local level, the picture was even more dismal. In 1973, 72 of 1,270 (5.7%) members 
of the Texas county commissioners’ court (counties in Texas are governed by Commissioners’ 
Court composed of a County Judge and four County Commissioners) were Me.xican Americans. 

In 1 975 the Congress extended coverage of the extra ordinary remedial provisions of the 
Voting Rights Act to Texas. Beginning in about 1979 and for several years thereafter, LULAC 
joined forces with three civil rights law firms in undertaking a litigation campaign focused on 
using and enforcing the provisions of the Voting Rights Act and the one person, one vote 
constitutional principal in an aggressive fashion. This effort dramatically altered the political 
landscape in Texas. 


* See David Montejano. Andos and Mexicans in the Makinu of Texas. 288-97 11987): R obert Brisclietto, et 

at, Texne. in Quiet Revolution in the Soutli: The Inipact of the Volina Rights Act. 1965-1990 235-42 (Cliandlcr 
Davidson and Bernard Grofman, eds. 1994). 

^ See Montejano, at 292-93: Brischetto, at 254-37. 

” See generally Montejano and Brischetto. 

^ Brischetto, vnpra, at 243. 

Steve Bickerstaff. Reapporlionment by State Legislatures: A Guide for the lltSOs. 34 Sw. L. J. 607, 633-34 


(1984). 
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After two decades of litigation and redistricting, and advocacy before the United States 
Department of Justice, Mexican Americans increased by 79% to 1 29 of 1 270 (1 0. 1 5%) of the 
members of the county commissioners courts in Texas in 1994 ® In the Texas Legislature the 
number of Mexican American legislators also dramatically increased. Between 1980 and 1994 
the number of Mexican American members of the Texas House of Representatives increased 
from 1 5 to 27. Moreover, a study of cities that changed from at-large to some fomr of single 
member districts suggests that the advocacy and litigation done by LULAC, together with 
MALDEF, TRLA, and SWVRP during the late 1970s through the 1990s was a substantial 
catalyst for a dramatic increase in the representation levels for Mexican Americans.’ 

In each of the instances where barriers to minority voting were challenged the special 
remedial provisions of the Voting Rights Act were crucial in achieving success. 

What follows is the initial result of a research project under-taken by LULAC to 
document the cases and instances in which LULAC and other civil rights advocates have 
successfully employed the Voting Rights Act to protect Latino and minority voting rights in 
Texas in the last twenty years.* 

II. Section 5 litigation 

A review of some recent cases decided by Federal Courts in Texas 
and letters of objection where Section 5 was used to prevent 
discriminatory voting practices against minority Texas voters and 
that document the existence of racially polarized voting in Texas. 


The North East ISD is one of the ten largest in Texas and covers virtually the entire 
Northwest quadrant of San Antonio and Bexar County. 

In League of United Latin Ani. Citizens v. North E. Indep. Sch. Dist , 903 F . Supp. 1071 
(W.D. Tex. 1995) the United States District Court sitting in San Antonio made a number of 


” See Texas State Directon- Press. Texas State Director}*. 291-445 (1994). 

See Brischello, supra, al 254-60, 

* LULAC and other Latino advocacy groups and individual Latino voters have used the 
provisions of Section 5 to block the use of discriminatory election schemes over the last twenty- 
five years. The examples contained in this paper are not a comprehensive listing but only a small 
sample of instances in which Section 5 has benefited Latino voters. LULAC is still compiling 
data on actions by LULAC and others on behalf of Latino voters and will submit a more 
comprehensive list at a future date. 

LULAC is also doing research on findings by Texas courts on tire issue of racially bloc voting in Texas 
cicclions and will submil Ihc finding of (his research as it is complclcd. 
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findings demonstrating the discriminatory impact of at large elections on Latino voters. Included 
among its findings were the following: 


23. Dr. Flores also analyzed the NEISD school board elections from 1973 
to 1994 in terms of the win rate of candidates by race. That study produced the following: 
(footnote omitted) 

[*i078] 

NEISD Board of Trustees Elections for 1973-1994 


Candidates by 

Race/Ethnicity Winner 

Anglo 47(36%) n37 (98%) n38 

Hispanic 1(11%) (2%) 

Blacks 0( 0%) ( 0%) 


This means that an Anglo candidate was the winner in 47 of 48 
elections, a Hispanic candidate in only 1 out of 48 elections, and a Black 
candidate has never won. Put in terms of percentages, this means that an Anglo 
was the winner in 98% of the elections, an Hispanic was the winner in only 2% of 
the elections, and a Black has never won. 


n37 This figure represents the percentage of all Anglo candidates that won. TR. II, 
pp. 50-51., 

n38 This figure represents the percentage of elections won by race. TR. II, p. 50. 
End Footnotes 


24. Dr. Flores prepared another chart showing the results of NEISD school board 
elections from 1973 to 1994 in terms of the total number of votes received by 
each candidate, the percentage of total votes received by each candidate, order of 
finish of each candidate, and the votes needed to win by the losing minority 
candidate. That chart shows the following: (footnote omitted) 


Elections Results of NEISD Board of Trustee Races with Minority Candidates 


Year 

Candidate 

Votes 

% Votes 

Finish 

Needed to Win 

1973 

O'Connor 

1650 

.436 

1 

n/a 


Delavan 

1609 

.425 

2 

n/a 


Meader 

273 

.07 

3 

n/a 


Dresslar 

146 

.038 

4 

n/a 


Saenz* 

102 

.026 

5 

1610 n40 


*This means that even if Saenz had received all the votes of the other two losing candidates, 
Meader and Dresslar, she still would have finished third. 

% Votes Finish Needed to Win 
.23 1 n/a 

.22 2 n/a 


Year Candidate Votes 
1974 Higginbotham 1849 
Winn 1745 


5 
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Harris 

1641 

.20 

3 

n/a 

Kendall 

619 

.08 

4 

n/a 

Chaloupka 

371 

.05 

5 

n/a 

Walter 

318 

.04 

6 

n/a 

Garza* 

250 

.03 

7 

1642 n41 

8 other Anglos 

1266 

.15 

8-15 

n/a 


*This means that even if Garza had received all the votes of the 8 Anglo candidates who finished 

below him, 

he still would not have received enough votes to win one of the three seats up for election. 


Year 

Candidate 

Votes 

% Votes 

Finish 

Needed to Win 

1977 

Shaw 

6560 

.257 

1 

n/a 


Winn 

6405 

.25 

2 

n/a 


Harris 

5939 

.23 

3 

n/a 


Higginbotham 

4921 

.19 

4 

n/a 


Garza 

1642 

.06 

5 

4298 n42 

1978 

Wenglein 

2468 

.47 

1 

n/a 


Hallmark 

2326 

.44 

2 

n/a 


Garza 

481 

.09 

3 

1988 n43 

1986 

Everett 

3354 

.51 

1 

n/a 


Flores* 

1522 

.23 

2 

1833 


Kimbrough 

981 

.15 

3 

n/a 


Eanes 

574 

09 

4 

n/a 


Garcia 

121 

.02 

5 

3234 


*This means that Flores would not have won even if he had received all the votes garnered by 
Kimbrough, Eanes and Garcia, Likewise, Garcia would have lost even if he had received all of 
the votes received by Flores, Kimbrough and Eanes, 


Year 

Candidate 

Votes 

% Votes 

Finish 

Needed to Win 

1992 

Ojeda 

1638 

.58 

1 

n/a 


Saidi 

1203 

42 

2 

n/a 

1993 

Pruitt 

17291 

.55 

1 

n/a 


Hite 

6636 

.21 

2 

n/a 


Miller-Ramos* 

5649 

.18 

3 

11643 


Olezene n44 

1900 

.06 

4 

15392 


*This means that Miller-Ramos would have lost even if she had received all of the votes received 
by Hite and Olezene Likewise, Olezene would have lost even if she/he had received all of the 
votes cast for Miller-Ramos and Hite, 


Year 

Candidate Votes 

% Votes 

Finish 

Needed to Win 

1994 

McCabe 6410 

.57 

1 

n/a 


Shackelford n45 2192. 

20 

2 

n/a 


Miller-Ramos* 1808 

.16 

3 4603 


Peppers 773 

.07 

4 

n/a 


6 
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*This means that Miller-Ramos would not have won even if she had received all of the 
votes received by Shackelford and Peppers. Likewise, Shackelford would not have won 
even if 

she/he had received all of the votes received by Miller-Ramos and Peppers. 

Footnotes n40 Two trustees elected. 

n41 Three trustees elected. 

n42 Three trustees elected using plurality voting. 

n43 Plurality elections with place system. 

n44 Olezene is a Black. TR. II, p. 54. 

n45 Shackelford is a Black. TR. II, p. 54. 

End Footnotes 

25. An analysis of NEISD support for minority candidates in NEISD school board 
elections in terms of the minimum percent of Hispanic votes received and the maximum 
percent of Anglo votes received yielded the following figures: (footnote omitted) 
[*1079] 

NEISD Support For Minority Candidates Board of Trustees Elections, 1986-1994 
Minimum %Maximum % 


Year 

Candidate 

Hisp. Vote 

Anglo 3 

1986 

Flores +Garcia* 

.69 

.04 

1992 

Ojeda* 

. 5 8 {loouiole oniiiud ) . 75 

1992 

Saidi 

.42 

.30 

1993 

Miller-Ramos** 

48 

.09 

1994 

Miller-Ramos** 

.50 

.13 


*This data was calculated using Voting Age Population. 

**This data was calculated using Hispanic Registered Voters. 

26. A chart in which Dr. Flores compares, inter alia, the preferred candidate of Hispanic 
voters to the preferred candidate of Black voters in NEISD elections shows the following: 
n48NElSD School Board Elections 


Preferred Candidate 


Year 

Hispanic 

Black 

1986 

Bankler 

Bankler 

1987 

Shacklett 

Shacklett 

1990 

Pruitt 

Chalk 

1993 

Ramos 

Ramos 


27. Dr. Flores also analyzed NEISD school board elections in terms of the minimum 
percent of non-Fhspanic votes n49 received by Anglo candidates as compared to the 
percent of non-Hispanie votes received by Hispanic candidates and found the following: 
n50 


Anglo "Block Voting"Over-Lapping Percentages 
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% Non- 

% Votes 

Minimum Non- 

% Vote 


Hisp Reg. 

for Hisp 

Hisp. Vote Forfor Anglo 

Year 

Vtrs 

Candidates 

Anglo Candidates 

Candidates 

1977 

88% 

6% 

88%- 6% = 

82% 

82% 

1978 

88% 

9% 

88% - 9% = 

79% 

79% 

1986 

88% 

25% 

88% - 25% = 

63% 

63% 

1992 

88% 

58% 

88% - 58% = 

30% 

30% 

1993 

87% 

18% 

87% - I8% = 

69% 

69% 

1994 

87% 

16% 

87%- 16% = 

71% 

71% 


n49 As defined by Dr. Flores, the phrase "percentage of non-Hispanic vote" refers to the 
percentage of votes received from registered Anglo and Black voters. TR. II, p. 55. 
n50Pls.Exh.38-E. 

End Footnotes 

29. A comparison of the candidate preferred by Hispanics with the candidate preferred by 
Blacks in exogenous elections snows the following: nbSCity of San Antonio 



City of San Antonio 
Preferred Candidates 


Year 

Hispanic 

Black 

1985 

Cisneros 

Cisneros 

1987 

Cisneros 

Cisneros 

1989 

Cockrell 

Cockrell 

1991 

Berriozabal 

Berriozabal 

1993 

Wolff 

Wolff 


General Elections 
Preferred Candidates 


Year 

Hispanic 

Black 

1986 n69 

Lee 

Lee 

1986 n70 

Cisneros 

Cisneros 

1990 n71 

Rodriguez 

Rodriguez 

1990 n72 

Rivera 

Rivera 

1992 n73 

Offutt 

Coulter 


Thus, Blacks and Hispanics preferred the same candidate in all 5 city elections and 4 of 
the 5 general elections. 
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Footnotes 

n68 Pis. Exh. 49. 

n69 Bexar County Commissioner. 
n70 State District Judge. 
n71 Bexar County District Attorney. 
n72 State District Judge. 
n73 State Board of Education. 

End Footnotes 

30. A study of NEISD support for minority candidates in exogenous elections in terms of 
the minimum percent of Hispanic vote received and the maximum percent of Anglo vote 
received was as follows: n74 

NEISD Support For Minority Candidates 
General Elections, 1986-1994 


Year 

Candidate 

Hispanic 

Anglo 

1988 

Gonzalez 

71 

.32 

1988 

Canales 

.67' 

.20 

1988 

Rodriguez 

.58 

.23 

1988 

Cantu 

.58 

.15 

1988 

Mireles 

.69 

.20 

1988 

Garza 

.76 

.34 

1990 

Morales 

.78 

.49 

1992 

Guerrero 

.73 

.11 

1992 

Overstreet 

.78 

.22 

1992 

Benavides 

.76 

.24 

1992 

Gabriel 

.85 

.24 

1992 

Roman 

.89 

.28 

1992 

Lopez 

.80 

.36 


This means that the minority candidate in exogenous elections received, on 
average, a maximum of 26% of the Anglo vote in NEISD and a minimum of 
approximately 74% of the Hispanic vote in NEISD. 

3 1 . Several facts are undeniable in light of the results of the analyses performed by Dr. 
Flores. 

32. First, there is a high degree of cohesion among Hispanic voters in NEISD. 

[*1081] 

33. Second, there is a high degree of cohesion among Hispanic and Black voters in 
NEISD. 

34. Third, there is a high degree of cohesion among Anglo voters in NEISD. 
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35. Fourth, there is a clear and persistent history of racially polarized voting in both 
NEISD school board elections as well as in exogenous elections as evidenced by the 
fact that Anglo voters have consistently voted together in large percentages for 
Anglo candidates while Hispanic and Black voters have voted together for either the 
Hispanic or Black candidate. 

36. Fifth, Anglos have consistently voted together for the Anglo candidate in such large 
percentages that the [**27] minority candidate, despite receiving a relatively significant 
percentage of minority votes, has rarely received enough Anglo crossover votes to win. 

37. Sixth, the correlation between the race of the voter and the voter's choice of candidate 
is statistically significant and cannot be attributed to chance. 

38. Dr. William Rives defendants' expert, testified that his analyses of NEISD school 
board elections and exogenous elections failed to reveal the existence of racially 
polarized voting in the NEISD, bloc voting by Anglo voters to defeat the preferred 
candidate of minority voters, or cohesion among Hispanic and Black voters. (footnote 
omitted) However, this Court, for the reasons set forth below, finds that Dr. Rives' 
testimony is not credible. 

39. First, Dr. Rives used the voting age population, not the actual turnout at the polls, as 
his independent variable, (footnote omitted) However, on cross examination. Dr. Rives 
admitted that the best measure of the independent variable is actual turnout at the polls, 
and the second most accurate data is voter registration data by precinct and ethnicity, 
(footnote omitted) 

40. Second, in trying to discern the existence of racially polarized voting in NEISD, Dr, 
Rives, unlike Dr. Flores, limited his analysis to NEISD school board elections, (footnote 
omitted) And, unlike Dr. Flores, Dr. Rives did not restrict his analysis to only those 
elections in which there was a minority candidate running against an Anglo candidate. 
Instead, he looked both at elections pitting an Anglo candidate against a minority 
candidate as well as elections having only Anglo candidates, (footnote omitted) However, 
on cross-examination. Dr. Rives admitted that this method of analysis was inconsistent 
with the method of analysis used by Dr. Bernard GrofFman, whose analysis was approved 
by the Supreme Court in dingles, as well as that of Dr. Alan Lichtman, Dr. Albert Table, 
Dr. Robert Brischetto, all of whom are recognized experts in the field of racially 
polarized voting, (footnote omitted) 

4 1 . What is more, Dr. Rives accorded the same weight to an Anglo- Anglo election as he 
did to an Anglo-minority election despite acknowledging that doing so is contrary to the 
Fifth Circuit's observation in Citizens for a Better Gretna v. City of Gretna (footnote 
omitted) that, "Gingles is properly interpreted to hold that the race of the candidate is in 
general of less significance than the race of the voter— out only within the context of an 
election that offers voters the choice of supporting a viable minority candidate, "(footnote 
omitted) 
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42. The value of Dr. Rive's opinion is further diminished by the fact that, although he 
analyzed general elections, he did not rely on the results of those analysis in formulating 
an opinion as to the existence of racially polarized voting. According to Dr. Rives, the 
reason he did not rely on those results is because such elections are partisan elections. 

Y et. Dr. Rives admitted during cross-examination that, although it was possible to do so, 
he had not done a multi-variate analysis to determine the effect that party affdiation had 
[*1082] on the results, (footnote omitted) He also conceded that he had failed to perfonn 
a BERA on the primary elections as had been done by Dr. Gibson, plaintiffs' expert, to 
measure the impact of party affiliation on the results of general elections, (footnote 
omitted) 

43. With respect to his opinion that there is no cohesion among Hispanic voters in 
NEISD, Dr. Rives testified that this conclusion was based on the fact that his analysis 
showed that Hispanic voters with the exception of the 1 986 election, never gave a 
candidate a maj ority of their vote, but instead spread their votes among all candidates, 
(footnote omitted) Yet when pressed on cross-examination about what he considered to 
be an indication of cohesion of minority voters in a plurality election system, Dr. Rives 
agreed that expressing a clear preference for a candidate does not necessarily mean that a 
candidate must have received a majority of the minority votes, (footnote omitted) Using 
that standard, it is obvious that Hispanics have voted cohesively in almost every NEISD 
school board election from 1986 to 1994. In 1986, Sankler received 78.1% of the 
Hispanic vote for place 5, Everett received 49.8% for Place 6, and Lampert received 
66.4% for place 7. In 1987, Shacklett received 60.9% of the Hispanic vote for place 1, 
and Pruitt received 58.6% for place 2. In 1988, Coulter received 53,5% of the Hispanic 
vote for place 3 while McDonald received 46. 1% for place 4. In 1989, McDonald 
received 41.7% of the Hispanic vote for place 5, Caldarola received 46% for place 6, and 
Ogden received 57% for place 7 In 1990, Bray received 44.2% of the Hispanic vote for 
place 1 and Pruitt received 71.7% for place 2. In 1991, McCabe received 80,2% of the 
Hispanic vote for place 3, while Saidi received 49% for place 4. In 1992, Ojeda received 
58.6% of the Hispanic vote for place 6. In 1993, Bennett received 69.1% of the Hispanic 
vote for place 1, while Ramos-Miller received 45.9% for place 2. In 1 994, Ramos-Miller 
received 41 .9% of the Hispanic vote for place 3, while Gamble received 46.8% for place 
4. n87 


Footnotes 

n87 Dfs. Exh. 7. The 1986-1988 and 1991 results are based on election-day returns, while 
all other results are based on total results. Dfs. Exh. 7. 

End Footnotes 

44. Dr. Rives' conclusion that there is no cohesion between Black and Hispanic voters in 
NEISD is likewise suspect because it is based only on his study of school board elections. 
As noted earlier, Dr. Rives disregarded the results of the analysis he performed on the 
general elections because he assumed that party affiliation, rather than race, accounted for 
the results in such elections. However, Dr. Rives performed no multi-variate analysis that 
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would have proved or disproved this assumption, (footnote omitted) More importantly, 
Dr. Rives admitted that his analysis of the general elections showed, inter alia, both that 
Hispanics and Blacks generally vote together and that they vote differently than Anglo 
voters in NEISD. (footnote omitted) 

45. With respect to whether Anglos vote sutTiciently as a bloc to usually defeat the 
preferred candidate of the Hispanic and Black voters of NEISD, one need only look at the 
results of the NEISD school board elections featuring a minority candidate from 1973 to 
1994, as set forth in Pis. Exh. 38-D, 38-E and 38-F, to realize that the Anglo voters of 
NEISD consistently vote as a bloc to defeat the preferred candidate of the Hispanics and 
Blacks in NEISD school board elections. 

46. As calculated by Dr. Korbel, the total population of NEISD is 261 , 1 72. n90 If 
[*1083] NEISD were divided into seven equally populated districts, each district would 
ideally contain 37,310 people. One of those proposed districts, Proposed District No. 3, 
would be a district in which the combined Hispanic and Black VAP would constitute a 
majority of the VAP. 

Footnotes 

n90 According to Dr. Korbel, the reason the total population figure used by him is 
26 1 , 1 72 instead of 254, 1 06, the total population figure of NEISD according to the 
unadjusted 1990 Census, is that he utilized whole "census block", the smallest unit of the 
1990 Census, in drawing the proposed districts. This means that whenever a census block 
was divided by the NEISD boundary, Dr. Korbel treated the entire census block as being 
within the NEISD boundary lines and included the total population of the census block in 
the total population figure of NEISD. TR. IV, pp. 58-60. 

End Footnotes 

47. As calculated by Dr. Korbel, the VAP of Proposed District 3 would be 49% Hispanic, 
3% Black, and 46.8% Anglo, (footnote omitted) 

48. However, defendants have attacked the method by which Dr. Korbel calculated the 
population of Proposed District 3. Specifically, Dr Tucker Gibson, the defendants' 
demographics expert, testified that the correct method of calculating the population in 
census blocks split by NEISD's boundaries is to determine the housing counts in split 
portions of the census block and then allocate the population of the census block in 
accordance with the percentage of the housing units in the parts of the split census blocks. 
Using this method of calculation. Dr. Gibson arrived at the following population figures 
for NEISD and 

Plaintiffs' Proposed District 3: (footnote omitted) 

NEISD Total Population: 253,582 (100.0%) 

Anglo: 173,349 ( 68.4%) 

Hisp.: 62,454 ( 24.6%) 

Black: 12,559 ( 5.0%) 
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Other: 270 ( .1%) 

NEISD Voting Age Pop. 1 89,659 (100.00%) 

Anglo: 134,909 ( 52.70%) 

Hisp.: 42,459 ( 22.00%) 

Black: 8,391 ( 4.00%) 

Other: 168 ( ,09%) 

Proposed District 3 

Total Population: 33,856 (100,0%) 

Anglo: 14,222 ( 42,0%) 

Hisp,: 18,102 ( 53,5%) 

Black: 1,084 ( 3,2%) 

Other: 448 ( 1 ,3%) 

Proposed District 3 

Voting Age Pop. 24,719 (100.0%) 

Anglo: 11,592 ( 46.9%) 

Hisp.: 12,094 ( 48.9%) 

Black: 677 ( 2.7%) 

Other: 356 ( 1.4%) 

46. Thus, as Dr. Gibson conceded, even using his method to calculate the total population 
and VAP of both NEISD and Plaintiffs' Proposed District 3, the Plaintiffs' Proposed 
District 3 would still contain a combined Hispanic and Black VAP of 5 1 .6%. In short, it 
would contain a minority majority of the VAP of Proposed District 3. 

49. Defendants further contend that plaintiffs should be required to snow that they would 
constitute a maj ority of the voting age citizenship population in Proposed District 3 , 

50. However, Dr. Korbel testified that in all the years he has been involved in drawing 
redistricting plans and submitting them for clearance by the Department of Justice, no 
redistricting plan has been rejected for failing to take citizenship into account, (footnote 
omitted) 

51. Likewise, Dr. Rives, defendants' own expert, conceded that he knew of no case 
authority requiring the plaintiffs to show that they comprise a majority of the citizen 
voting age population in a proposed single-member district. That requirement, Dr. Rives 
admitted, was imposed by him only at the direction of defense counsel, (footnote 
omitted) 

52. The Fifth Circuit, by whose holdings this Court is bound, has repeatedly held that 
plaintiffs in a § 2 case need only show that they can draw a proposed district in which 
they comprise a majority of the voting age population in order to satisfy the first prong of 
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Gingles. n95 

Footnotes 

n95 See LULAC v. Clements, 986 F.2d 728, 743 (5th Cir. 1993), rev'd on other grounds, 
999 F.2d 83 1 (5th Cir. 1993) (en banc), (to satisiy first Gingles factor, the minority group 
must ordinarily be able to draw a single member district in which a majority of the voting 
age population is minority) (emphasis in original); Westivego Citizens for Better 
Government v City ofWestwego, 946 F.2d 1109, 1 117 n. 6 (5th Cir. 1991) ("Westivego 
iry. Brewer v. Ham, 876 F.2d 448, 451 (5th Cir. 1989) (affirming district court's entry of 
j udgment for defendants due to failure of minority plaintiffs to propose a single-member 
district within the school district that would contain a majority of the voting age 
population of a minority group including Blacks, Hispanics, and Asians); Westivego 
Citizens for Better Government v. Westwego, 872 F.2d 1201, 1205 n. 4 (5th Cir. 1989) 
("Weshvego /") (noting that evidence of size of "voting age" population is critical to a 
vote dilution claim); Overton v. City of Austin, 871 F.2d 529, 535-36 (5th Cir. 1989) 
(affirming judgment of district court in which district court found, inter alia, that neither 
Black nor Hispanic plaintiffs constituted a majority of the voting age population); 
Houston V. Haley, 859 F.2d 341 (5th Cir. 1988), vacated on other grounds, 869 F.2d 807 
(1989), (where the court referred to this issue as "critical"). 

End Footnotes - [**37] 


[*1084] 

53. Likewise, except for a lone case decided after the trial in this matter n96, the district 
courts in the Fifth Circuit, in evaluating whether plaintiffs in a vote dilution case have 
satisfied the first prong of Gingles, have required only that the plaintiffs prove that they 
would constitute a minority majority of the voting age population in at least one proposed 
district. n97 

Footnotes 

n96 Campos v. City of Houston, 894 F. Supp. 1062, 1995 WL 478151, No. H-91-0885 
(S.D.Tex. July 31, 1995) (finding, in granting the defendant City of Houston's motion for 
summary judgment, that, in analyzing the first prong of the Gingles test, using the data of 
voting age Hispanic citizens is the correct measure of the Hispanic population's ability to 
create a majority voting district) Id at *3. 

n97 See Concerned Citizens for Equality v. McDonald, 863 F Supp 393, 402 (ED Tex. 
1994) (analysis assumes that the appropriate analytical and remedial standard is bare 
majority of voting age population); Clark v. Roemer, 777 F. Supp. 445, 452-452 
(M.D.La. 1990) ("although the Fifth Circuit has not yet squarely so held, it seems rather 
clear that the majority population with which Thornburg v. Gingles is concerned is a 
voting majority, not simply a population majority. The court of Appeals has at least 
implied that the single-member district which is created must contain at least a voting age 
maj ority of the minority group . . . This court concludes that in order to he viable under 
the Thornburg v. Gingles rationale any such district must contain at least a voting age 
majority of the minority group.") (emphasis in original); Ewing v. Monroe County, 
Mississippi, 740 F. Supp. 417, 419 (N.D.Mrss. 1990) (distribution of blacks through 
county meets the first prerequisite so as to at low the creation of at least one supervisory 
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district and one justice court judge district with a majority black voting population) 
(emphasis in original); Williams v. City of Dallas, 734 F. Supp. 1317, 1387 (N.D.Tex. 
1990) (with a 65% African-American concentration, there can be 3 black districts out of 
8, 4 out of 10 or 11, and 5 out of 15— with a majority African-American voting age 
population) (emphasis in original). 

End Footnotes [**38] 

54. The Court finds that the plaintiflfs have shown that they can draw a proposed single 

member district in which Hispanics and Blacks constitute a majority of the voting age 
population, as evidenced by Plaintiffs' Proposed District 3. (footnote omitted) 
End Footnotes 

55. The Court also finds that the Plaintiffs' Proposed District 3 is geographically compact. 
With regard to the shape of Plaintiffs' Proposed District 3, the Court finds that the two- 
headed dragon configuration is not the result of racial gerrymandering, but is due in large 
part to the plaintiffs having to draw around the northern boundary of the Alamo Fleights 
Independent School District. n99 (footnote omitted) 

Footnotes 

n99 The shape of Plaintiffs' Proposed District 3 is no more disjointed or contorted than 
the district approved by the district court in Hastert v. Slate Bd of Elections, 111 F. 

Supp. 634 (N.D.Ill. 1991) (holding that Chicago/Cook County's Hispanic community was 
geographically compact within the meaning of Gingles to constitute a single district 
majority despite fact that proposed district encompassed separate Hispanic enclaves in 
northwest and southwest comers of Chicago, and ran narrow corridor connecting those 
enclaves around end of existing congressional district, and had "rays" "shooting out" to 
capture additional Hispanic population, with resulting district that resembled "Rorschach 
blot" turned on its side; therefore, proposed Hispanic congressional district, although 
uncouth in configuration, would be approved). Plaintiffs' Proposed District 3 is also 
distinguishable from the proposed district rejected by the district court in East Jefferson 
Coalition for Leadership and Development R Parish of Jefferson, 691 F. Supp. 991 
(E.D.La. 1998), affd 926 F.2d 487 (5th Cir, 1991). There the proposed district crossed 
the Mississippi River, a major natural boundary, and reached around the airport to 
include a concentration of black voters living above the airport. Plaintiffs' Proposed 
District 3, on the other hand, does not cross a major natural boundary nor does it branch 
out in an unacceptable manner in an effort to take in an isolated concentration of minority 
voters. 

End Footnotes 

56. Plaintiffs also have shown that voting in NEISD school board elections is 
significantly polarized along racial lines. 

57. As noted earlier, of the 48 candidates elected to the NEISD Board of Trustees 
[*1085] between 1973 and 1994, 47 are Anglo and 1 is Hispanic. Stated in percentages, 
this means 98% of all winners in NEISD school board elections in the past 21 years are 
Anglo, while 2% are Hispanic. Of the Anglo candidates who have run, 36% were 
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winners. By contrast, only 1 1% of Hispanic candidates won, while no Black candidate 
has ever won. (footnote omitted) 

58. Absent special circumstances, there are not enough Anglo cross-over votes to allow a 
minority candidate to succeed in the at-large election system presently used In NEISD 
school board elections. 

59 Richard Ojeda, the only Hispanic candidate to be elected to the NEISD school 
board, ran against a woman with an Iranian-sounding name, Brigetta Saidi nl02, in 
1992, shortly after the [First] Persian Gulf War. (footnote omitted) 

Footnotes 

nl02 However, Ms. Saidi is actually of German descent. TR. I, p. 212. 

End Footnotes 

60. Ojeda was elected with the support of the Positive Direction Committee ("PDC"), a 
slating group of Anglos within NEISD nl04, and the support of at least one Anglo 
trustee, Bill McCabe, (footnote omitted) 

61. Ojeda lost in his bid for reelection in May of 1995. (footnote omitted) 

62. The PDC was formed in 1988-89 and was comprised entirely of Anglos, (footnote 
omitted) There is no evidence a minority ever served on the PDC. 

63. There is no evidence that NEISD school board campaigns have been characterized by 
overt or subtle appeals to race. 

64. There is no dispute that Texas has a long history of discrimination against its Black 
and Hispanic citizens in all areas of public life. Dr. Korbel testified in a general fashion 
that minority citizens had been subjected to discriminatory voter registration laws, poll 
taxes, racially restrictive covenants in real estate transactions (footnote omitted), and 
segregated schools in the past, (foomote omitted) However, the plaintiffs have offered 
no evidence in the form of empirical data that shows that Blacks and Hispanics in NEISD 
currently register to vote at a lower rate than Anglos, that the turnout level of Blacks and 
Hispanics is lower than that of Anglos in NEISD, or any other factor which would 
demonstrate that past discrimination has hampered the ability of Blacks and Hispanics in 
NEISD to participate presently in the political process. 

65. The 1990 Census shows that 2,734 (8.9%) Hispanics over the age of 25 in NEISD 
were functionally illiterate or had completed less than 8 years of formal education. The 
functional illiteracy rate of Anglos, on the other hand, was only 3.1%. (footnote omitted) 


66. The 1990 Census also reflects that only 8,03 1 Hispanics within NEISD were high 
school graduates as compared to 30,496 Anglos. Only 1,323 Blacks were high school 
graduates, (footnote omitted) 


16 



29 


67. With respect to college graduates, the 1990 Census showed that 28,401 
(82. 1%) of the residents of NEISD with a college degree were Anglo, 4,230 
(12.3%) of KEISD residents with a college degree were Hispanic, and 958 (3.1%) 
of NEISD residents with a college degree were Black, In other words, 80% of the 
holders of college degrees to NEISD are Anglo, (footnote omitted) 

68. With respect to graduate and professional degrees, Anglos comprise 83.8% of 
the people in NEISD with graduate or professional degrees. Hispanics hold only 
9.8% and Blacks 3.9%. (footnote omitted) 

69. With respect to the percentage of each race which lives below the poverty 
level, the 1990 Census revealed that 20.4% of the Black families in NEISD live 
below the poverty level; that 14.2% of Hispanic families lived below the poverty 
level; and 7% of the Anglo families existed below the poverty level, (footnote 
omitted) 

70. According to the 1990 Census, the mean income for Anglo households in 
NEISD was $ 44,258.00, the mean income for Hispanic households in NEISD 
was $ 34,109.00, and the mean income for Black households in NEISD was $ 
29,787.00. Thus, the mean income for Anglo households in NEISD was 
approximately 129% that of Hispanic households and 149% that of Black 
households, (footnote omitted) 

71. The 1990 Census also shows that 30.6% of Anglo households in NEISD have 
annual income levels exceeding $ 50,000 as compared to only 15% of Black 
households and 18.2% of Hispanic households, (footnote omitted) 

72. The 1990 Census further shows that only 16.1% of Anglo households in 
NEISD have an annual income of less than $ 15,000, By way of contrast, 29.4% 
Black households and 22.3% Hispanic households fall below that level, (footnote 
omitted) 

73. With respect to the average per capita income, the 1990 Census indicates that 
Anglos in NEISD earned $ 18,364 while Blacks and Hispanics earned $ 11,661 
and $ 1 1 ,21 6, respectively, (footnote omitted) In other words, Anglos earn 
almost 160% the per capita income of Hispanics and Blacks. 

74. The scores of NEISD Black and Hispanic students generally are considerably 
lower than the scores of NEISD Anglo students on the Texas Assessment of 
Academic Skills exam (footnote omitted), the standardized test administered by 
the Texas Education Agency each year to all school students in Texas, (footnote 
omitted) 

75 The Court finds that plaintiffs have shown that Blaeks and Hispanics still 
bear the effects of past discrimination in such areas as education, 
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employment and health, which hinder their ability to participate effectively 
in the political process. 

76. Contrary to plaintiffs' assertions otherwise, the Court finds that the plaintiffs 
have not proved that NEISD has a history of being unresponsive to the concerns 
or needs of its minority community. 

77. Plaintiffs claim that the naming of an athletic center of Virgil T. Blossom, an 
alleged racist, as evidence of the school district's insensitivity. However, the 
plaintiffs' assertion that Blossom was a racist is not supported by any credible 
evidence. What is more, Jesse Culter, who served on the NEISD school board 
three years, one of which as president, testified that he never even attempted to 
place on the agenda for consideration by the school board the renaming of the 
Virgil T. Blossom Athletic Center, (footnote omitted) 

78. Plaintiffs also cite the fact that Robert E. Lee High School flew the 
Confederate flag until 1993 as evidence of the school district's insensitivity to 
minorities. Once again, however, the evidence shows that no one ever approached 
the school board and requested that the flag not be flown.(footnote omitted) 
Likewise, Culter admitted that he never asked that the issue be placed on the 
board's agenda during the three years he served as trustee, (footnote omitted) 

What is more, when students at the high school did voice their displeasure about 
the Confederate flag being flown. Bill Fisch, the principal at Lee High School, 
ordered that the flag not be flown and that a different symbol be used, (footnote 
omitted) 

79. Plaintiffs also claim that the school district's administration blocked efforts by 
board members to review the at-large election system Yet, Culter admitted on 
cross-examination that he never attempted to place the issue of single-member 
districts on the school board's agenda while he was a trustee nl25 or since leaving 
the board in 1991 . (footnote omitted) 

Footnotes 

nl25 TR. 1, p. 70. Dr. Richard Middleton, who was Superintendent of NEISD at 
the time Culter served on the school board, recalled that Culter never asked him to 
place the single-member issue on the board's agenda. TR. TV, p. 168-169. 
End Footnotes 

80. Another indication of the school district's insensitivity, according to plaintiffs, 
is the use of race in drawing school attendance zones for Castle Hills Elementary 
and Redland Oak Elementary school. However, Dr. Middleton testified that all 
school attendance zones, including those for Castle Hills Elementary and Redland 
Oalc Elementary, are created strictly on the basis of the number of students, 
(footnote omitted) With reference to Castle Hills Elementary, Dr. Middleton 
testified that it is a school of choice, meaning that students from a seven 
elementary school region can elect to attend it, regardless of race or ethnicity. 
nl28 
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8 1 . Plaintiffs also claim that the school district has displayed its insensitivity by 
failing to actively recruit minority teachers. While plaintiffs have introduced 
evidence that NEISD did not actively recruit Hispanics and Blacks until recently, 
defendants have come forth with evidence that since 1992 the school district has 
intensified its efforts to attract minority teachers by recruiting not only from 
Texas universities and colleges, but also to New York and California, (footnote 
omitted) However, as Dr. Middleton pointed out, the school district is confronted 
with the reality that fewer minorities are pursuing a profession in teaching, 
(footnote omitted) This also undercuts Plaintiffs' argument that the school 
district is insensitive to the needs of its minority population because it employs a 
teacher work force that is less than 10% Hispanic and less than 2% Black when its 
student population is nearly 40% minority. Plaintiffs have offered no evidence 
that the low level of minority teachers in NEISD is attributable to any 
insensitivity on the part of the school district rather than a small pool from which 
to recruit minority teachers. 

82. Another manifestation of the school district's insensitivity. Plaintiffs argue, is 
the scarcity of Hispanics in administrative positions. As evidenced by Plaintiffs' 
Ex. P-18, of the 150 administrators in the school district, only 14 are Hispanic, 
(footnote omitted) However, Dr. Middleton, who is part Hispanic himself, 
(footnote omitted) also testified that there are 29 minority administrators in the 
school district, 18 of whom have been appointed since he was appointed as 
Superintendent in 1989. (footnote omitted) Therefore, while it may be true that 
Dr. Middleton's predecessors impeded the advancement of minorities to 
administrative positions, the Court does not find the evidence to substantiate this 
allegation as to Dr Middleton. 

83. Plaintiffs also offer the fact that none of the four assistant superintendents is a 
minority (footnote omitted) as another example of the lack of responsiveness by 
NEISD to the concerns of its minority population. Yet, plaintiffs failed to offer 
any evidence as to when and by whom these people were appointed, what their 
qualifications are in terms of experience and education, or anything else that 
would support this allegation. 

84. Another example of non-responsiveness by the school district, contend 
plaintiffs, is the establishment of boundary lines that result in Lee High School 
having a student population which is 56% minorities while Churchill High School 
has a student population that is less than 25% minorities even though the two 
school share a common [*1088] boundary line and are less than five miles apart, 
(footnote omitted) As pointed out by Dr. Middleton, however, school boundaries 
are drawn based on the number of students each school can accommodate, not 
with an eye toward creating a racially balanced student body. Also, what 
plaintiffs' argument ignores is the testimony of Dr. Korbel, their own e.xpert, that 
the heaviest concentration of Elispanics in NEISD is in the southern portion of 
Plaintiffs' Proposed District 3, where Lee High is located, due to the migration of 
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Hispanics into the area during the last decade as Anglos have moved out to new 
developments on the north side of the school district, (footnote omitted) This, 
rather than any insensitivity on the part of the school district, would account for 
the large number of minority students in Lee High School as compared to 
Churchill. 

85. Plaintiffs also see a lack of responsiveness by the school district to the needs 
of its minority students in the fact that Dr. Richard Holt, the President of the 
school board at the time of this trial, testified that it was possible for a student to 
attend school in NEISD for 12 years without ever having a minority teacher. 
However, Dr. Holt also testified that the NEISD teaching staff is very stable with 
very little turnover. He also noted, as did Dr. Middleton, that there is a limited 
pool of minority teachers and administrators from which the school district can 
recruit, (footnote omitted) Moreover, as Richard Ojeda pointed out, the school 
district is also at a disadvantage by virtue of the fact that it must compete with 
other school districts, such as Alamo Heights, which can offer higher salaries to 
attract minority teachers, (footnote omitted) Given these other factors, the Court 
cannot blame the low percentage of minority teachers in NEISD on any lack of 
concern or effort to remedy the situation by the school district. 

86. Plaintiffs cite the testimony of Dr. Jones, the African-American plaintiff, that 
the school board has a long history of discrimination against African- 
Americans as evidence of its unresponsiveness to the minority community. 
However, the discrimination of which Dr. Jones testified referred to 
discrimination that occurred when he attended school in the 1940s and to the 
discrimination that e.xisted in 1960s.(footnote omitted) Dr. Jones related no 
incidents of discrimination by the current school board. 

87. The final example of school board insensitivity offered by the Plaintiffs is the 
poor performance of minority students on the TAAS exams. There is no dispute 
that the TAAS results of minority students in NEISD are disconcerting. However, 
plaintiffs have not pointed to any evidence of the school board ignoring the 
problem or not taking steps to better prepare minority students for the TAAS 
exam. In fact, the evidence put on by the defendants compels the exact opposite 
conclusion. A broad range of programs have been enacted by the school district 
which are designed to identify and address the educational needs of students, 
including minority students, who are struggling in class and who are a risk of 
failing or dropping out. nl40 

Footnotes 

nl40 Such programs include jump start programs for schools with a high 
percentage of students receiving free or reduced-price lunch; bilingual programs; 
mentoring programs in which businesses in the community work with children 
identified as being at risk of dropping out;, high order thinking skills programs 
aimed at attracting minority students into gifted and talented programs; a year- 
round curriculum atNimitz Academy and Castle Hills Elementary School, both of 
which have a large minority student population; the A-B schedule at White 
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Middle School, a program in which students attend class every other day for 1.5 
hours so they can do their homework in class; and the Lee Volunteer for 
Excellence Program at Lee High School, which encourages students to take 
higher levels of math at an earlier age. NEISD has also developed remedial 
programs specifically designed to help students who have trouble with certain 
sections of the TAAS exam. TR. IV, pp. 150-154. 

End Footnotes 

88. Until 1999, there were only eight polling place within NEISD for school 
board [* 1 089] elections, even though the school district contains over 250,000 
people, (footnote omitted) 

89. NEISD currently utilizes a place system to elect its trustees, a voting device 
which prevents "single-shot" voting by minority voters, (footnote omitted) 

90. Generally speaking, minority candidates have more limited resources with 
which to finance their campaign than do Anglo candidates in NEISD. (footnote 
omitted) 

9 1 . It is more expensive to run for office in the current at-large system used by 
NEISD than it would be to run for office in a single-member district system as 
proposed by plaintiffs. 

92. The sheer geographical size of NEISD makes it virtually impossible for a 
minority candidate to conduct a grass roots or door-to-door campaign. Such a 
campaign could be conducted, however, in a single-member district, (footnote 
omitted) 

93. A study by the U S. Commission on Civil Rights reveals that Texas 
jurisdictions that have adopted single-member districts have experienced a two or 
three-fold increase in the number of elected minority candidates, (footnote 
omitted) 

94. That same study also looked at coalition voting patterns in Texas and found 
that districts in which the Black and the Hispanic populations, when combined, 
exceed 50% of the population are characterized by Blacks and Hispanics voting 
together to minority candidates. Such districts, the study showed, also elect more 
minority candidates than does a single Black or a single Hispanic district of the 
same total percentage, (footnote omitted) 

95. Dr. Gibson, defendants' expert, has written scholarly articles in which he 
reported finding that a coalition had developed between Blacks and Hispanics of 
Bexar County in the 1960s and 1970s and that a plurality district of Blacks and 
Hispanics has consistently elected black candidates in city council and state 
legislative elections throughout the 1970s, 1980s and 1990s. (footnote omitted) 
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The Court went on to find the at large election system for the election of trustees 
to the Northeast Independent School District to violate Section 2 of the Voting Rights 
Act. However, the Defendant school board was reluctant to adopt single member districts 
and instead determined to appeal. An appeal even if unsuccessful would delay the 
implementation of a remedy for years. However, LULAC discovered, after the trial, that 
a bond election that the school district was about to hold had never been submitted for 
preclearance as was required under the Voting Rights Act. 

LULAC determined to oppose the bond election so long as a board elected under 
a discriminatory at large election system would decide how the proceeds of those bonds 
would be spent. Therefore, LULAC filed a Section 5 enforcement action and secured an 
injunction blocking the bond election and ordering the school district to submit the bond 
election for preclearance. Moreover, LULAC notified the school district that as long as 
the board of trustees was elected from a discriminatory at large election system, LULAC 
would oppose the bond and preclearance at the Justice Department. As a result the 
Defendant school district agreed to adopt single member districts and LULAC agreed to 
support the preclearance of the bond election. 

In the first election after the adoption of single member districts a Latino 
candidate and an African American candidate secured election from majority minority 
districts. 

In Sierra V. El Paso Independent School Dist , 591 F Supp. 802 (D. Tex , 1984), 
the United States District Court sitting in El Paso Texas made the following findings in a 
case challenging the at large election system used for election of the governing board for 
the El Paso I.S.D.: 

“The El Paso Independent School District is the fifth largest independent school 
district in the State of Texas. It operates 70 elementary and secondary schools, and serves 
approximately 60,000 students. It is located entirely within the boundaries of El Paso 
County, Texas, and covers more than 200 square miles, nl The school district is 
governed by a board of seven elected trustees At least since 1 91 1 , all trustees have been 
elected at large from the district as a whole in nonpartisan elections. Prior to 1940, 
candidates ran for staggered two-year terms, and elections were held annually. In 1940, 
the term was increased to six years, still staggered, and elections are held every two 
years. All candidates ran at large and not by place until 1960, when the board, pursuant to 
enabling legislation enacted by the Texas legislature, provided for the election of 
members to the board by numbered positions. Election of candidates was still by straight 
plurality, however, without any provision for a majority run-off. In 1971, the legislature 
amended Section 23.1 1 of the Texas Education Code to permit school districts to adopt a 
runoff election procedure if no candidate receives a majority of the votes cast for a 
particular position. On November 16, 1971, the Board of Trustees of the El Paso 
Independent School District adopted the majority runoff procedure for all trustee 
elections beginning with those scheduled for 1972. Since 1972, therefore, all trustees 
have been chosen in at-large, by-place, majority runolT, nonpartisan elections. 
Footnotes 
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nl One other large independent school district (the Ysleta Independent School District, 
seventh largest in Texas) and several smaller school districts also lie within the borders of 
El Paso County. 

End Footnotes [**4] 

It is not disputed that more than 50 percent of those who reside within the El Paso 
Independent School District are Mexican-American, and that 70 percent of the students 
enrolled in the schools of the district are Mexican-American. However, Me.xican- 
Americans constitute only 43 percent of the registered voters within the school district. 
The Plaintiffs contend that the at-large, by-place, majority runoff system for electing 
school board trustees impennissibly dilutes the voting strength of Mexican- Americans, 
and makes it difficult for them to elect representatives of their choice to the school board. 
Therefore, Plaintiffs contend that the present election system violates both the 
Constitution and the Voting Rights Act. 

It is now well settled that discriminatory purpose must be shown to support a finding of 
unconstitutional vote dilution under either the Fourteenth or Fifteenth Amendment to the 
Constitution of the United States. Rogers v. Lodge, 458 U.S. 613, 102 S. Ct. 3272, 73 L. 
Ed. 2d 1012 (1982); City of Mobile Bolden, 446 U.S. 55, 100 S. Ct. 1490, 64 L. Ed. 2d 
47 (1980). In the instant case, there is no evidence that the board of trustees adopted any 
feature of the present election system for the purpose of discriminating against any 
minority or ethnic group. With respect to those aspects of the system in effect before 
1971, the Plaintiffs simply offered no evidence at all concerning the purpose or purposes 
of the school board members who participated in designing the scheme for electing 
trustees. For example, on January 19, 1960, the board of trustees passed the resolution 
calling for the election of members to the school board by numbered positions. However, 
the only evidence offered by the Plaintiffs concerning the adoption of this new procedure 
was the minutes of the board meeting itself (Plaintiffs' Exhibit 143). The minutes do not 
reflect any debate or discussion which would shed light upon the purpose of the board in 
adopting [*805] the by-place procedure. No other evidence, direct or circumstantial, was 
offered by the Plaintiffs which would tend to prove the state of mind or intent of the 
board members of that era. With respect to the 1971 board resolution adopting the 
majority run-off procedure, the trial testimony of past board members negates 
discriminatory intent. For example, Javier Montes, a Mexican-American board member, 
stated that he supported the resolution because of his belief that a newly-enacted state law 
mandated runoff elections. n2 Another Mexican-American board member, Elman Chapa, 
testified that he supported majority runoffs because of his concern about low voter 
turnout in school board elections, and his belief that a runoff might develop more interest. 
n3 The minutes of the board meeting at which the mnoff election procedure was adopted 
(Plaintiffs' Exhibit 144) failed to reflect any discussion or debate which would indicate 
that the majority runoff was intended to dilute minority voting strength. In short, the 
Plaintiffs have failed to sustain their burden of proving discriminatory intent in 
connection with the adoption of any feature of the present scheme for electing school 
board members. 

Footnotes 

n2 Mr. Montes was elected to the board of trustees in 1970 in a straight plurality election. 
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and was reelected in 1976 under the majority runoff procedure. 

n3 Mr. Chapa was elected to the board in 1968 in a straight plurality election and 
reelected in 1974 under the majority runoff procedure. In 1980, he ran for reelection but 
lost in a runoff. 

End Footnotes 

Recognizing that they lack proof of discriminatory purpose in connection with the 
adoption of these election procedures, the Plaintiffs contend that the board's failure to 
change the procedures since 1 971 despite complaints from minority groups is evidence of 
an intent to discriminate. The Court finds that the evidence in this regard is, if anything, 
to the contrary. On October 22, 1 976, the board adopted a resolution calling for a 
referendum on the question whether trustees should be elected at large or by single- 
member districts (Plaintiffs' Exhibit 145). The referendum was held in 1977, and 53 
percent of those voting approved the idea of single-member districts. On May 1 0, 1 977, 
the board's attorneys and the school administration were directed to develop a plan for the 
implementation of single-member districts (Plaintiffs' Exhibit 148). The catch was that 
the Texas Education Code at that time required the election of school board members 
from the district at large. n4 Section 23.024 of the Texas Education Code, which 
authorizes the El Paso Independent School District to elect trustees by single-member 
districts did not become effective until August 29, 1983. By that time. Plaintiffs had 
already instituted this suit. n5 In short, the record fails to substantiate the Plaintiffs' claim 
that the school board's inaction since 1971 is indicative of discriminatory intent. The 
Court must find in favor of the Defendants with respect to the Plaintiffs' constitutional 

claims, and then turn to the claims asserted under the Voting Rights Act. 

- - Footnotes 

n4 The Texas legislature had enacted legislation which pennitted the election of school 
trustees from single-member districts only in Dallas and Houston. 

n5 The Plaintiffs' original complaint was filed June 27, 1983. 

End Footnotes 

In an amended answer submitted just before trial, and in the agreed pretrial order, the 
Defendants contend that the 1 982 amendment to Section 2 of the Voting Rights Act is 
unconstitutional. The Court also permitted the Texas Association of School Boards to file 
an amicus curiae brief in which the constitutionality of the 1982 amendment is 
questioned. In light of these challenges to the constitutionality of the Act, notice was 
given to the Attorney General of the United States pursuant to 28 U.S.C. § 2403(a) and 
the Attorney General has filed a brief in support of the constitutionality of the 1982 
amendment. Fortunately, this issue is greatly simplified by the decision of the United 
States Court of Appeals in Jones v. City of Lubbock, 727 F.2d 364 (5th Cir.1984), in 
which the constitutionality of the 1982 amendment to Section 2 of the Voting Rights Act 
is specifically [*806] upheld. Following binding Fifth Circuit precedent, this Court also 
holds that the 1982 amendment to Section 2 of the Voting Rights Act is constitutional. 
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In amending Section 2 of the Voting Rights Act in 1982, Congress reacted to the decision 
of the Supreme Court in City of Mobile v. Bolden, supra, by substituting a "results test" 
for the prior requirement that discriminatory purpose be shown. Velasquez, v. City of 
Abilene, Texas, 725 F.2d 1017, 1021 (5th Cir.1984); Jones v. City of Lubbock, supra. 
Under the amended Act, electoral practices and procedures that create discriminatory 
results are prohibited, even though the governmental body in question did not install or 
maintain the electoral practice or procedure for the purpose of discrimination. Jones v. 
City of Lubbock, supra. As stated in the Senate Report on the 1982 amendment: 

The amendment to the language of Section 2 is designed to make clear that plaintiffs 
need not prove a discriminatory purpose in the adoption or maintenance of the challenged 
system or practice in order to establish a violation. Plaintiff must either prove such intent, 
or, alternatively, must show that the challenged system or practice, in the context of all 
the circumstances in the jurisdiction in question, results in minorities being denied equal 
access to the political process. 

S.Rep. No. 417, 97th Cong., 2d Sess., 1982 U.S.Code Cong. & Ad.News at 177, 
205. As amended, HN4Section 2 of the Voting Rights Act, 42 U.S.C. § 1973, reads as 
follows: 

The first factor to be considered is whether past official discrimination has affected the 
right of Mexican-Americans to register, vote, or otherwise to participate in the political 
process. In this connection, two forms of past discrimination stand out: the poll tax and 
the English language ballot. It is now well established that, prior to the repeal of the poll 
tax, the requirement that citizens pay a poll tax as a prerequisite for voting eligibility 
impacted heavily upon persons in the lower income group, which in terms of El Paso 
County meant predominantly Mexican-Americans. The effect of the poll tax requirement 
lingered on even after its repeal, and in part has accounted for the lower level of 
Mexican- American voter registration. See Graves v. Barnes, 378 F. Supp. 640, 656 
(W.D. Tex. 1974). Furthermore, until recent years, all ballots were printed exclusively in 
English, and this tended to deter voting by Mexican-Ainerican voters who did not 
understand the English language. See Graves v. Barnes, supra. These past discriminatory 
practices still contribute to some extent to the fact that Mexican-Americans register and 
vote in lower percentages than eligible Anglo voters. 

The next factor to be considered is whether voting in the elections of the school district is 
racially polarized The evidence adduced at trial establishes clearly that voting in 
school district elections tends to be highly polarized along ethnic lines. The Plaintiffs' 
expert witness, Dr. Robert Brischetto, conducted a study of 1 5 school board trustee races 
between 1974 and 1982 in which one or more Mexican-American candidates opposed 
one or more Anglo candidates. In 1 1 of those 15 races. Dr. Brischetto concluded that 
voting polarization was high. Of the remaining four races, polarization was moderate in 
two and low in two. In an effort to check his findings with respect to the school board 
races. Dr. Brischetto also analyzed 12 races for El Paso Community College trustees and 
six races for city councilman positions. He found high voting polarization in eight of the 
1 2 Community College races, and in four of the six city council races. Although not 
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directly in point, these latter findings do tend to substantiate Dr. Brischetto's conclusion 
that voting in the school board elections, as well as other elections conducted in El Paso 
County, is highly polarized along ethnic lines. Another political scientist who testified for 
the Plaintiffs, Dr. Rodolfo De La Garza, had conducted studies of Mexican-American 
voting patterns in El Paso County, and he concluded that ethnicity was the largest single 
determining factor in most elections conducted in El Paso. 

Even more persuasive to the Court than the testimony of the expert witnesses, 
however, was the testimony of the practical |*808] politicians n6 who are thoroughly 
familiar with voting behavior in El Paso County. These witnesses testified 
unequivocally that bloc voting by Mexican-Americans for Mexican-American 
candidates and by Anglos for Anglo candidates is a political fact of life in El Paso, 
and one with which all candidates mnst deal in plotting their respective campaign 
strategies. 

Footnotes 

n6 These included State Representative Paul Moreno, District Judge Edward Marquez, 
City Council Member and former County Clerk, Alicia Chacon, and Mrs. Margarita 
Blanco, a woman who has campaigned for many candidates in various political races 
over the past 30 years. 

End Footnotes 

The Defendants attempted to counter the evidence presented by the 
Plaintiffs with respect to voting polarization with the testimony of Dr. William Wachtel, 
a statistician with no prior experience in analyzing election results or studying voting 
polarization. Dr. Wachtel analyzed the same elections studied by Dr. Brischetto, but used 
a different methodology in that he tried to detect the presence or absence of polarization 
by studying the votes cast for each candidate separately, rather than grouping all Anglo 
candidates and all Mexican-American candidates involved in the same school board race. 
Dr. Wachtel's methodology is obviously inferior to that used by Dr, Brischetto, and 
would have a tendency to produce distorted results. It is interesting to note, however, that 
even Dr. Wachtel's analysis revealed significant voting polarization along ethnic lines. n7 
Footnotes 

n7 Dr. Wachtel found high polarization in the votes cast for II of 33 school board 
candidates and nine of 21 city council candidates. 

End Footnotes 

In summary, the Court finds from the evidence that polarization is a well-known and 
well-understood phenomenon in all political races in El Paso County, including school 
board races, and that the ethnicity of a candidate is one of the most important factors in 
determining voter preference. 

The Court must next consider the extent to which the present scheme for electing school 
board trustees (at large, by place, majority runoff, nonpartisan election) enhances the 
opportunity for discrimination against Me.xican-Americans. There can be little doubt 
from the evidence that the present at large system places Mexican-Americans at a 
significant disadvantage in electing candidates to the position of trustee for the El Paso 
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Independent School District. The vast size of the district, and its large population, render 
it almost impossible for a candidate to rely solely upon a door-to-door or person-to- 
person campaign. Traditional forms of political advertising (e.g. billboards, mailings, 
news media advertising) are very expensive, and it is difficult for Mexican-Americans, 
who generally represent a lower-income group, to raise funds necessary for an adequate 
district wide campaign. Furthermore, the lack of access to campaign funds is not 
alleviated in school board races by the presence of a political party or even a slating 
organization; elections are nonpartisan and there is no slating process in the true meaning 
of that term. These disadvantages are greatly enhanced by the other features of the school 
district's electoral system, to wit: staggered terms, filing by numbered positions, and 
maj ority runoff Staggered terms and numbered positions (by place filing) tend to create 
head-to-head races and to promote majority-minority confrontation, Rogers v. Lodge, 
supra, 458 U.S. at 627, 102 S. Ct. at 3280; OVr r. Unitetl States, 446 \J.S. 156, 

185 n. 21, 100 S. Ct. 1548, 1566 n. 21,64L. Ed. 2d 119 (1980); Jones v. City of 
Luhhock, supra. The majority runoff provision has the natural effect of enhancing the 
underlying tendency toward ethnic polarization, and gives a great advantage to Anglo 
candidates to the detriment of minority candidates. Rogers v. Lodge, supra 458 U.S. at 
627, 102 S. Ct. at 3280; Jones v. City of Lubbock, supra. Taken in combination, the by- 
place and majority runoff requirements effectively prevent single shot voting. 
Furthermore, the absence of any subdistrict residency requirement has contributed to the 
fact that no person residing in any of the South El Paso precincts that have the heaviest 
concentration of Mexican- American [*809] residents has ever been elected to the 
position of trustee of the El Paso Independent School District. When the present at-large 
by-place majority runoff nonpartisan election scheme is considered in conjunction with 
the history of official discrimination and the pattern of polarized voting, the conclusion is 
inescapable that Mexican-Americans have less opportunity than do other members of the 
electorate to participate in the political process and to elect representatives of their choice 
to the school board. 

The next factor to be considered is whether there is a candidate-slating process in 
connection with school board elections, and, if so, whether Mexican-Americans have 
been denied access to the slating process. The Court finds from the evidence that no 
slating process exists. A good illustration of the kind of "slating process" meant by 
Congress is found in Velasquez v. City of Abilene, Texas, supra, in which the Court of 
Appeals describes the organization known as Citizens for Better Government. This 
organization is identified as "a white-Anglo-dominated slating organization which 
exercises nearly complete control over Abilene's city politics through its endorsement and 
support of candidates." Velasquez v. City of Abilene, Texas, supra at 1019. Nothing even 
remotely resembling the Citizens for Better Government exists with respect to school 
board elections in the El Paso Independent School District. In fact, the evidence does not 
indicate the existence of any slating organization, effective or ineffective, in connection 
with school board elections. 

The Plaintiffs argue that an informal slating process exists in the sense that vacancies 
which occur on the board of trustees between elections are filled by vote of the remaining 
incumbent trustees, and the persons so appointed then run for election as incumbents. 
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Whatever this procedure may be called, however, it stretches the English language 
beyond its limits to call It a "slating process." By the same token, it is not a slating 
process for an incumbent trustee to contact his friends and to encourage them to run for 
vacancies on the school board. Finally, if either of these procedures could be termed a 
slating process, the evidence is clear that the process is open to Mexican- Americans as 
well as to Anglos. This fact may be illustrated by two specific examples: (1) Arturo 
Aguirre testified that he was appointed to fill an unexpired term and ran for election the 
following year as an incumbent; and (2) Javier Montes testified that he was contacted by 
Elman Chapa, a friend from the Bowie High School Alumni Association, and encouraged 
to run for a vacant position in 1 970. To make a long story short, the evidence simply does 
not support the Plaintiffs' half-hearted claim of the existence of a slating process, and, if 
there is a slating process, it is obviously open to Mexican-Americans. nS 
Footnotes 

n8 In a brief filed after the trial's conclusion, the Plaintiffs attempt to bolster their claim 
as to the existence of a slating process by quoting from deposition testimony not offered 
in evidence (Plaintiffs' posttrial brief, pp. 1 5-17). The proposition that the Court may not 
consider any evidence that is outside the record would seem to require no further 
elaboration. 

End Footnotes 

The Court must next consider the extent to which Mexican-Americans within the El Paso 
Independent School District bear the effects of discrimination in the areas of education, 
employment and health, which hinders their ability to participate effectively in the 
political process. There can be no question that in past years there was discrimination 
against Mexican-Americans in the areas of employment and education. n9 Past 
discrimination in these areas is partly responsible for the findings made earlier in this 
opinion to the effect that Mexican-Americans historically occupy a lower economic 
status, that many are not proficient in the English language, and that Mexican-Americans 
tend to register and to vote in lesser numbers than their Anglo counterparts. The trial 
record is insufficient to [*8I0] permit the Court to make findings over and above these 
generalizations. For example, there is no evidence of any present discrimination against 
Mexican-Americans in the field of education On the contrary, the El Paso Independent 
School District is doing an admirable job, considering its limited financial resources, of 
furnishing a quality education to all students within the school district, 70 percent of 
whom are Mexican-American. Furthermore, although there was testimony concerning 
unusually high rates of unemployment in the areas of South El Paso which have the 
highest concentration of Mexican-American population, the record fails to show how 
many of those affected by unemployment are recent immigrants or resident aliens as 
opposed to citizens. The evidence also fails to show how many residents of South El Paso 
were educated (or not educated) in Mexico rather than in the United States. 
Footnotes 

n9 No evidence was presented which would indicate discrimination against Mexican- 
Americans in the area of health. Plaintiffs apparently make no contentions along those 
lines. 

End Footnotes 
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The next factor to be considered is whether political campaigns for the office of 
trustee have been characterized by overt or subtle racial appeals. Mrs. Maxine 
Silva, a candidate for trustee in the 1948 school board election, testified that 
during her campaign she received telephone calls in which she was accused of 
being a "wet-back," and subjected to other ethnic slurs. The Court accepts the 
testimony of Mrs. Silva, and finds it to be quite credible. It was her further 
testimony, however, that times have changed, and that the same atmosphere does 
not exist today. In fact, Mrs. Silva is again a candidate for trustee in the 1984 
school board election. The other evidence offered by the Plaintiffs in this regard is 
much less convincing. For example, one Felipe Peralta, testified that he was a 
victim of ethnic appeals and slurs as a candidate for trustee in 1970. However, the 
winning candidate in that school board race was Javier Montes, a Mexican- 
American, who received approximately 3,500 votes to Peralta's 800. The claim is 
also made that in the 1972 school board election, two candidates, Jose Pinon, Jr. 
and Cleofas Calleros, were defeated on the basis of their ethnicity. What the 
testimony as a whole actually reveals, however, is that the news media and the 
public identified both candidates with an organization called MECHA, a group of 
militant college students that was in the process of conducting demonstrations on 
the campus of the University of Texas at El Paso. It must be remembered that 
1972 was the year of the Nixon-McGovern landslide, and that being perceived by 
the public as a "radical" probably would have occasioned the defeat of any 
candidate in any race in any district in the United States in that particular year. 

The Court is unable to find in the record any concrete evidence of any "racial 
appeals" as such in connection with the campaigns of these two candidates. The 
Court is also persuaded by the testimony of another witness for the Plaintiffs, 
Judge Edward Marquez, who testified that he had observed every election in El 
Paso since 1960, and that the only race in his memory that involved ethnic 
appeals was the election of El Paso Community College Trustees in 1976, That 
election, of course, had no relation to the El Paso Independent School District. 

Finally, the Court must take into consideration the extent to which Mexican- 
Americans have been elected to office in the El Paso Independent School District. 
The Defendants offered evidence that, since 1950, seven of the 28 trustees, or 25 
percent, have been Mexican-Americans. This statistic is somewhat misleading, in 
that one of the seven Mexican-Americans, Mr. Emilio Peinado, was appointed to 
fill a vacancy on the board in 1960, and resigned in 1963 without having run for 
election. Although the percentage of Mexican-Americans that have been elected 
to the school board is somewhat less than the percentage of registered voters who 
are Mexican- American, the difference is not great enough to be significant in and 
of itself However, it does have a tendency to verify the earlier finding that 
Mexican-Americans find it more difficult than Anglos to be elected to the school 
board. 

Two other factors which have limited relevance, but which the Court may 
consider, are whether there is a lack of responsiveness on the part of school 
trustees to the [*811] particularized needs of Mexican-Americans, and whether 
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the policy underlying the present at-large election system is tenuous. Taking the 
second factor first, the Court finds that the policy is certainly tenuous in light of 
the 1977 referendum vote in favor of single-member districts, which presumably 
reflects the opinions of the majority of voters within the school district, and the 
1983 action of the Texas Legislature in authorizing single-member districts for 
school districts the size of the El Paso Independent School District. These two 
facts combined make it difficult to justify the continuation of the at-large election 
system even on the basis of political theory, quite apart from consideration of 
minority -voting rights. 

With regard to the element of responsiveness, the Plaintiffs malce much of a 
previous decision styled zl/i’ara(fo v. El Paso Independent School District, 426 F 
Supp. 575 (W.D.Tex. 1976), affirmed 593 F.2d 577 (5th Cir. 1979), in which the 
Court found that the El Paso Independent School District had discriminated 
against Mexican-American students in certain respects. Most of the events 
involved in that law suit, however, occurred before 1970, and they are not part of 
the present board of trustees. On the contrary, the Court has already found earlier 
in this opinion that the El Paso Independent School District is presently doing a 
commendable job of furnishing educational services to Mexican-American 
students. For example, the El Paso Independent School District was a pioneer in 
bilingual education, developing a comprehensive program in the early 1970s 
financed entirely with local funds prior to the enactment of any legislation by the 
State of Texas. Furthermore, the district has taken affirmative action to recruit 
qualified Mexican-American teachers for the school system, and has promoted 
those who have shown leadership ability to supervisory positions such as school 
principals. Teachers employed by the school district have been encouraged to go 
back to college and to obtain master's degrees with specialization in the area of 
counseling minority students. The evidence further shows that achievement test 
scores recorded by Mexican-American students have improved markedly in the 
last few years. Since 45 percent of the districts' 60,000 students come from 
families who are classified as "impoverished," the school district carries out the 
largest school lunch, breakfast, and milk programs in the State of Texas. Although 
these programs are funded with federal funds, the school district must administer 
them for the benefit of the students. Finally, a program of the school district that 
has particular relevance to this case is the practice of causing high school 
principals to be deputized as voting registrars, and emphasizing the registration of 
students who become 18 years of age while attending high school. Since two- 
thirds of the high school students in the district are Mexican-American, the result 
will be the registration of more Mexican-American voters. In summary, the Court 
is unable to find any evidence of a present lack of responsiveness by the school 
board to the particularized needs of Mexican-Americans. 

The Voting Rights Act requires that the totality of the circumstances be 
considered in determining whether a particular system of electing public officials 
results in the denial to a particular class of citizens of equal opportunity to 
participate in the political process and to elect representatives of their choice. In 
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the instant case, the present at-large, by-place, majority runoff, nonpartisan 
election of school board trustees does tend to deprive Mexican-Americans of an 
equal opportunity to elect candidates of their choice. This finding is based 
primarily upon the consideration of the first three factors, to wit: (1) historical 
discrimination of an official nature that affected the exercise by Mexican- 
Americans of their rights to register and vote; (2) the high degree of voter 
polarization along ethnic lines in elections conducted by the El Paso Independent 
School District; and (3) the extent to which the at-large, by-place, majority runoff, 
nonpartisan election procedure enhances the difficulties [*812] faced by a 
Mexican-American candidate seeking election to the position of school board 
trustee. It is not without significance that, at the present time, and for the last four 
years, a school district, of which 70 percent of the students are Mexican- 
American,] of which over 50 percent of the residents are Mexican-American, and 
of which 43 percent of the registered voters are Mexican-American, has had only 
one trustee out of seven who is of Mexican-American descent. Although the other 
factors listed by Congress must be considered, and although each has been 
considered in this opinion, the Court's findings with respect to the first three 
factors in combination inescapably point to a result which violates the Voting 
Rights Act as amended in 1982. Therefore, judgment must be entered in favor of 
the Plaintiffs, and the Defendants must be ordered to implement single-member 
districts in place of the present at-large scheme.” 

In a challenge to the 1980 Texas House of Representative redistricting plan 
LULAC and other Latino advocacy groups used some of the evidence developed for the 
Sierra case to demonstrate to the Department of Justice that the redistricting plan adopted 
by the State was retrogressive in El Paso because it did not provide districts with 
sufficient Latino population concentration to afford the Latino population an opportunity 
to elect candidates of their choice. Latino advocacy groups and Latino voters also 
complained that the plan eliminated a Latino majority district in Bexar County, Texas 
(San Antonio). As a result the Department of Justice objected to the plan for El Paso and 
Bexar Counties and in an enforcement action the United States District Court order 
modifications to the plan that lead to the restoration of an additional Latino majority 
district in Bexar County and to modifications in the El Paso districts that increase Latino 
population concentrations to levels that allow the Latino voters to elect candidates of 
their choice, [need citation] 

In Arriola v. Harville, 781 F.2d 506 (S'*" Cir. 1986) Appellant filed suit under the 
Voting Rights Act of 1965, 42 U.S.C.S. § 1973c, seeking an injunction to prevent 
appellee county judge and Jim Wells County from conducting further elections under a 
plan which was rejected by the Justice Department. The district court issued the 
injunction. 


In LULAC V. Texas, 113 F.3d 53 (5* Cir. 1997) Appellant citizens' organization 
brought action against appellee state under § 5 of the Voting Rights Act (VRA), 42 
U.S.C.S. § 1973c, contending that a Texas supreme court decision on the propriety of a 
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special election when a state court judge resigned constituted a change in state election 
laws without obtaining preclearance. The court reversed the dismissal of appellant 
citizens' organization's action and remanded for the convening of a three-judge court. 
Appellants claim that appellee state had adopted an election law change was not wholly 
insubstantial and could not properly be dismissed by a single judge. 

III. Findings of Racial and Ethnic Discrimination By the Department of Justice 

The Following are a series of excerpts from findings by the Department of 
Justice in Voting Rights Objection Letters. This involves the period 1997 through 
2005. All Justice Objection Letters are available on line. 

Some of the Objections involve local areas including issues such as 
annexatiou which were determined to be racial. Others are regional or state wide 
ineluding adoption of procedures that frustrate the minority electorate-quite 
literally preventing the election of appellate Judges of their choice. Still others 
involve state wide redistricting in 2002 which was drawn by the entirely Republican 
State Legislative Redistricting Board. V 

To some it is significant that the first step in Tom Delay’s plan to take over 
the Texas Legislature was found by the Bush Department of Justice to pack and 
crack minority voters into districts which appeared intentionally to dilnte minority 
voting power and frustrate opportunities to elect representatives of their choice. 

V Section 5 of the Voting Rights Act of 1965 (as amended) 42. U.S.C. Sec. 1973 
c et seq. requires that all electoral jurisdictions in Texas and all or parts of several other 
states with a vivid history of racial and ethnic discrimination prove that changes in 
election procedures are not intended to or have the effect of further minority 
discrimination before enforcing ths changes. This proof is usually made in an 
administrative action handled by the Voting Section of the Civil Rights Division of the 
Department of Justice. However, all jurisdictions have an alternative of filing a 
declaratory judgment action in the District Court for the District of Columbia. When a 
jurisdiction is unable to convince the Department of Justice that the election change does 
not discriminate a “so called” Objection Letter is sent to the jurisdiction. These 
“Letters” are findings of fact and applications of law. All of the letters interposed since 
January 1, 1997 are available on the world wide webb. This document edits and excerpts 
some of those letters but the full letters can be found at: 
http://www.usdoj.gov/crt/voting/sec_5/obj_activ.htm. 

’/ Lest it appear that there good Democrats and Bad Republicans in the process, it 
is important to point out that similar objections and litigation against Democratic 
dominated redistricting in the 1970s through the late 1990s was likewise found to dilute 
minority voting strength. The sad truth is that there is no party which has not 
discriminated when given the chance. This is perhaps the best argument for the need to 
continue Section 5 coverage. There is not a significant difference in the effect/afl'ect of 
the process in 1970s which convinced Congress to cover Texas and the partisan/racial 
debauch which marked the 2005 redistricting. 
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Section 5 speaks truth to power. In some cases the speech is more pointed in others 
but the rule of law that each person’s vote should have the same is established by 
Section 5. Until states such as Texas can demonstrate some recovery from the 
illness of racial prejudice in the election process removal of Section 5 would just 
open up the process to the same old crowd which has so sadly dominated Texas. 


Baytown, Harris County Texas 

Annexations were one of the primary problems we complained about in 1974. 
which convinced Congree that 

An attempt to dilute minority voters at basis of decision to annex a heavily 
Anglo area but not to annex a nearby minority community. 


March 17. 1997 


Randall B, Strong, Esq. 

.503 Ward Road 
Baytown, Texas 77520 

Dear Mr, Strong: 

This refers to two annexations (Ordinance Nos. 95-13 and 95-33) to the City of Webster 
in Harris County, Texas, submitted to the Attorney General pursuant to Section 5 of the 
Voting Rights Act, 42 U.S.C. 1973c. We received your response to our May 3, 1996, 
request for additional information on January 1 5 and March 11,1 997; supplemental 
information was received on March 5, 1997. 

[matter omitted] 

We have considered carefully the information you have provided, as well as Census data, 
and comments and information from other interested parties. According to the 1990 
Census, Hispanic residents constitute 19 percent and black residents constitute 5 percent 
of the city's total population, and 17 and 4 percent, respectively, of the voting age 
population. The annexation in Ordinance No. 95-33 adds approximately 1,162 persons to 
the city's total population, all of whom appear to be white. Thus, the proposed annexation 
will reduce the city's Hispanic proportion to 15.0 percent and the black proportion to 4.2 
percent of the total population. 

Our analysis indicates that there is a residential area adjacent to the city limits that if 
annexed, would have lessened the impact of aimexing the all-white area included in 
Ordinance No. 95-33. This area is to the northeast of the city and is located within Census 
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Block lOlB of Tract 037304. This block has a significant minority population 
percentage: Hispanic persons constitute 39 percent and black residents constitute 7 
percent of the total population. According to information provided by the city, the 
annexation of Block 10 IB alone would have increased the city's Hispanic population to 
20.2 percent and the black population to 5.3 percent of the total. 

The city has offered several reasons for its refusal to annex Block lOlB. First, it alleges 
that it was unaware that Block lOlB had a significant minority population at the time it 
was considering its 1995 annexations and that its racial/ethnic composition did not play a 
role in the city's annexation decisions. Our analysis, however, revealed that during the 
annexation process, the Hispanic councilmember and another leader of the Hispanic 
community opposed the annexation contained in Ordinance No. 95-33 indicating that if 
the city was going to annex the all-white residential property in Ordinance No. 95-33, it 
should also annex the residential property contained in Block 1 OIB. They requested city 
officials at a planning and zoning meeting and at council meetings to consider annexing 
Block lOlB, but their requests were refused. 

Although there is some dispute regarding whether the city manager, who is central in 
deciding which areas will be considered for annexation into the city, actually stated that 
the reason Block lOlB would not be annexed was because of its ethnic composition, 
conversations between the city manager and at least two city councilmembers tend to 
corroborate that this was indeed the city manager's view. Given the role of the city 
manager in the city's annexation process, and the concerns expressed to city officials by 
representatives of the minority community regarding the city's failure to include Block 
lOlB in the annexation, the city's assertions that it was unaware of the racial/ethnic 
make-up of Block lOlB at the time of the 1995 annexation is at best disingenuous. 

Second, the city argues that Block 101 B could not be annexed because it is in a track of 
land that straddles the extraterritorial jurisdiction ("ETJ”) of the city. Our analysis 
revealed that Block I OIB is clearly within the city's ETJ line and that the city's failure to 
annex the area could not be explained satisfactorily on this basis. 

Third, the city claims that the population from Block 1 01 B would place a strain on city 
services that would be too great for the city to absorb, and that unlike the area annexed by 
Ordinance No. 95-33, Block lOlB would not generate enough revenue to cover the cost 
of extending services thereto. The city maintains that an important consideration in 
determining whether to annex a particular parcel of land is the city's assessment that the 
revenues generated from the area will offset the cost of providing municipal services to it. 
With regard to Ordinance No. 95-33 and Block lOlB, however, no specific data or 
precise infonnation regarding anticipated revenues or costs for municipal services was 
provided by the city in support of its position. Information we obtained from city officials 
and municipal records indicates that the cost of providing services to Block 10 IB would 
not be any more, and might even be less, than the cost of providing services to the area 
annexed by Ordinance No. 95-33. 
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Fourth, the city also alleges that annexing the area included in Ordinance No. 95-33 
would serve to clarify the city's northern boundaries between it and the City of Flouston 
by creating an easily distinguishable boundary. Information contained in city documents 
and provided by city officials clearly indicates that aimexing Block lOlB would have 
enabled the city to use a major thoroughfare, El Camino Real, as a continuous, and easily 
distinguishable boundary line for the northeastern part of the city. The failure to include 
Block 10 IB leaves the city with an irregular boundary in the north. 

Finally, the city suggests that the area contained in Ordinance Nos. 95-13 and 95-33 were 
more desirable than Block 1 01 B because of their profitability. Although our investigation 
indicates that it is likely that the area annexed by Ordinance No. 95-33 will generate more 
revenue than Block lOlB, no information has been presented by the city to suggest that 
annexing Block lOlB would create a deficit in the city's budget because Block lOlB has 
an insufficient tax base to cover the cost of the additional services it will need. Moreover, 
even though it appears that the area annexed by Ordinance No. 95-33 has the ability 
and/or the potential to provide the city with greater revenues than Block lOlB, the fact 
that the other area the city annexed in 1995 is vacant and will generate no revenue unless 
and until it is developed suggests that generating revenue could not have been the city's 
only motivation in deciding not to annex Block lOlB. In fact, as stated above, with 
regard to the annexation of areas other than Block lOlB, the city seems most concerned 
that the revenues generated by the property simply offset the cost of providing municipal 
services to it. 

Under Section 5 of the Voting Rights Act, the submitting authority has the burden of 
showing that a submitted change has neither a discriminatory purpose nor a 
discriminatory effect. See Georgia v. United States, 411 U S. 526 (1973); see also the 
Procedures for the Administration of Section 5 (28 C.F.R. 5 1 .52). To demonstrate the 
absence of a discriminatory purpose with respect to an annexation, a jurisdiction must 
demonstrate that the revision of municipal boundary lines to "includje] certain voters 
within the city [while] leaving others outside," was not based, even in part, on race. 
Perkins v. Matthews, 400 U.S. 379, 388 (1971). See also City of Pleasant Grove v. 

United States, 479 U.S. 462 (1 987). 

The following facts weigh heavily here in our assessment regarding whether the city's 
burden has been met: (1) the city failed to annex an area with a significant minority 
population, while it was simultaneously annexing an all-white area that when added to 
the city's population will reduce the minority proportion; (2) the city deviated from what 
appears to be its primary annexation consideration in deciding not to annex Block lOlB 
(i.e., that the cost of providing municipal services not be outweighed by the revenues 
anticipated from the annexation); (3) the city tailed to achieve its purported objective of 
establishing an easily distinguishable boundary in the north in undertaking the annexation 
in Ordinance No. 95-33. This objective would have been more fully realized, however, 
had Block 10 IB been annexed; and (4) the city in the decision-making process appears to 
have been apprised by representatives of the minority community of their concerns about 
excluding from the city the population that resides in Block lOlB, but, contrary to these 
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concerns, voted in favor of annexing only the all-white area included in Ordinance No. 
95-33. 

Additionally, the information available to us suggests that the city's agent in determining 
which areas were eligible for annexation consideration refused to consider Block lOlB 
for annexation because of the racial/ethnic background of the persons who reside in the 
area. Thus, significant questions persist regarding a lack of even-handedness in the city's 
application of its annexation policy and the city's annexation choices appear to have been 
tainted, if only in part, by an invidious racial purpose. See Village of Arlington Heights v. 
Metropolitan Housing Development Corp., 429 U.S. 252, 265-66 (1977); Busbee v. 

Smith, 549 F. Supp. 494, 516-17 (D.D.C. 1982), affd, 459 U.S. 1166(1983); City of 
Rome V. United States, 446 U.S. 156, 172 (1980). An annexation or any other voting 
change adopted for racial reasons, however, can have no legal effect under Section 5. 

City of Richmond v. United States, 422 U.S. at 378. 

In light of the considerations discussed above, I cannot conclude, as 1 must under the 
Voting Rights Act, that your burden under Section 5 has been sustained in this instance. 
Therefore, on behalf of the Attorney General, I must object to the annexation contained in 
Ordinance No. 95-33. We note under Section 5 you have the right to seek a declaratory 
judgment from the United States District Court for the District of Columbia that the 
proposed change has neither the purpose nor will have the effect of denying or abridging 
the right to vote on account of race, color, or membership in a language minority group. 

In addition, you may request that the Attorney General reconsider the objection. 

However, until the objection is withdrawn or a judgment from the District of Columbia 
Court is obtained, the objection by the Attorney General remains in effect and the 
annexation continues to be legally unenforceable. Clark v. Roemer, 500 U.S. 646 (1991); 
28C.F.R. 51.10, 51.11, 51.45, and 51. 48(c) and (d). 


A Change in the Procedure of replacing Appellate Justices who have left the 
bench usually as a result of death or resignation. In a letter sent to Alberto 
Gonzales then Texas Secretary of state and now ll.S. Attorney General: 

“Instead of seeking input from Hispanic voters with regard to 
potential judicial appointees, the governor [George W. Bush] selected 
an Anglo appointee who had been rejected by the majority of the 
voters in that district in an earlier election in favor of a Hispanic 
candidate. Had the vacancy been filled by election, rather than by 
gubernatorial appointment, Hispanic voters in the fourth court of 
appeals district would have had an opportunity to elect a candidate of 
choice rather than having a judge for the past two years appointed to 
that seat who was not their choice. Thus, the Angelini appointment is 
illustrative of the effect the proposed change may have on the 
participation opportunities of Hispanic voters." 
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September 29, 1998 


The Honorable Alberto R. Gonzales 

Secretary of State 

Elections Division 

P O. Box 12060 

Austin, Texas 78711-2060 

Dear Mr, Secretary: 

This refers to the change in the procedures for filling certain vacancies in judicial offices 
from election to appointment in the State of Texas, submitted to the Attorney General 
pursuant to Section 5 of the Voting Rights Act, 42 U.S.C. 1 973c. We received your 
response to our June 1, 1998, request for additional information on July 31, 1998. 
Supplemental information was received on August 3 and 27, 1998. 


According to the 1990 Census, the State of Texas has a total population of 16,986,510 
persons, of whom 25.6 percent are Hispanic and 11.6 percent are black. The Hispanic 
share of the voting age population is 22.4 percent and the black share of the voting age 
population is 11.0 percent. The state has fourteen court of appeals districts, three (4th, 

8th, and 13th) of which have majority Hispanic population percentages (55, 56, and 63 
percent Hispanic, respectively). There are no majority black court of appeals districts. 
Sixty eight of the state's 396 district courts are majority minority districts; of these, thirty- 
seven district courts have majority Hispanic voting age population percentages, but none 
have majority black voting age population percentages. 

Our analysis indicates that under the proposed change, it is unlikely that judicial 
vacancies in districts with significant Hispanic voting age and/or registered voter 
populations will be filled in a manner that reflects the preferences of Hispanic voters 
commensurate with the opportunity available to those voters if the vacancy was filled by 
election. The governor is elected at large, by a statewide electorate in which Hispanic 
voters are a minority. Because the governor's constituency is substantially different than 
that in districts with significant Hispanic population percentages and because voting in 
Texas often is polarized along racial lines, voters in these districts will not have an 
opportunity to participate in the selection of judges under the new system similar to the 
opportunity they have under the current system. Moreover, there does not appear to be 
any mechanism or safeguard built into the judicial appointment process to allow for input 
from Hispanic voters, or a consistent procedure for soliciting the minority community's 
views with regard to potential judicial candidates. 
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The judicial appointment made to the fourth court of appeals district pursuant to the 
Hardberger decision fully demonstrates the impact of the proposed procedure on 
Hispanic participation opportunities. Instead of seeking input from Hispanic voters with 
regard to potential judicial appointees, the governor selected an Anglo appointee who had 
been rejected by the majority of the voters in that district in an earlier election in favor of 
a Hispanic candidate. Had the vacancy been filled by election, rather than by 
gubernatorial appointment, Hispanic voters in the fourth court of appeals district would 
have had an opportunity to elect a candidate of choice rather than having a judge for the 
past two years appointed to that seat who was not their choice. Thus, the Angelini 
appointment is illustrative of the effect the proposed change may have on the 
participation opportunities of Hispanic voters. 

Under Section 5 of the Voting Rights Act, the submitting authority has the burden of 
showing that a submitted change has neither a discriminatory purpose nor a 
discriminatory effect. Georgia v. United States, 411 U.S. 526 (1973); Procedures for the 
Administration of Section 5, 28 C.F.R. 51.52. We recognize that the state supreme court, 
faced with the constitutional issues raised in the Hardberger litigation, was required to 
render a decision regarding the proper interpretation of state law. The state, however, has 
not suggested that it was prevented by the court ruling in the Hardberger litigation from 
providing Hispanic voters in the fourth court of appeals district meaningful input into the 
appointment process, which might well offset the diminution in electoral opportunity 
resulting from the change in vacancy filling procedure. Thus, while the state has met its 
burden with regard to purpose, we cannot say that the state has met its burden of showing 
that, in these circumstances, the change in vacancy filling procedure from election to 
appointment will not "lead to a retrogression in the position of . . . minorities with respect 
to their effective e.xercise of the electoral franchise." Beer v. United States, 425 U.S. 130, 
141 (1976). 

In light of the considerations discussed above, 1 cannot conclude, as I must under the 
Voting Rights Act, that your burden has been sustained in this instance. Therefore, on 
behalf of the Attorney General, 1 must object to the change in the procedure for filling 
prospective judicial vacancies. 


A Deannexation in Lamesa of an area which would have contained significant latino 
residents. 


July 16, 1999 


Mr. Robert Gorsline 
City Secretary 
601 South First Street 
Lamesa, Texas 7933 1 
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Dear Mr. Gorsline: 

This refers to the deannexation by referendum of property previously annexed under 
Ordinance No. 0-06-98, and an annexation (Ordinance No. 0-05-99) for the City of 
Lamesa in Dawson County, Texas, submitted to the Attorney General pursuant to Section 
5 of the Voting Rights Act, 42U.S.C. 1973c. We received your response to our April 5, 
1999, request for additional information regarding the deannexation on April 27, 1999, 
and your submission of the 1999 annexation on May 20, 1999. 


The property that is the subject of the deannexation was annexed in 1998 and received 
Section 5 preclearance on December 8, 1 998. The owner of the property specifically 
sought annexation to obtain the necessary city services and rezoning which would permit 
the construction of a 72-unit apartment complex for occupancy by moderate to low 
income families. Other assisted housing for the elderly, including housing built by the 
same developer, already existed in this area, and had apparently been proposed and built 
with little accompanying controversy. We understand that this housing contains few, if 
any, minority residents. 

According to 1990 Census data, Hispanics and blacks constituted 51 percent of the city's 
population. Had it not been for the deannexation by referendum, the area annexed by 
Ordinance No. 0-06-98 and its future residents would have become part of City Council 
District 6, which, according to the 1990 Census, has by far the lowest percentage of 
minority residents (7 percent) in the city. While it is difficult to predict with certainty the 
racial and ethnic makeup of the future residents of the proposed housing project, the 
income limits for occupancy of this housing, considered in light of existing 
socioeconomic characteristics of the population in Lamesa and Dawson County, indicate 
that the future residents would more likely reflect the minority percentage of the city as a 
whole than the minority percentage of District 6. 

It appears that elected city officials originally welcomed the request for annexation and 
the proposed development because of a generally recognized need for additional housing 
in the city. 

Almost immediately, however, the annexation and the proposed development became the 
subject of intense opposition, led principally by residents of District 6. Opponents of the 
project appeared at public hearings regarding the annexation and the proposed rezoning 
of the property to voice their objections. 

Following the city council's approval of the annexation and rezoning ordinances, the 
opponents presented sufficient petitions under the city's referendum procedure to force 
the council to repeal the ordinances or put them to a city wide vote. At the subsequent 
referendum election, the voters repealed the ordinances. 
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The minutes of public meetings and hearings and contemporaneous newspaper articles 
report on various statements made by the opponents of the project. We have closely 
examined this public record of statements made by opponents of the development for 
legitimate non-racial arguments why the annexation and the rezoning ordinances should 
not be approved. We note that a significant number of opponents' statements were based 
on who the proposed occupants would be, and included such terms as "undesirables," 
"HUD people," "Section 8 people," and "criminal activity that could come from this 
project." Other opponents stated that they would not oppose the annexation if the 
development was for elderly housing instead of low to moderate income housing. To be 
sure, there were other asserted grounds for opposition which were not directed at the 
prospective tenants (e.g., concerns over flooding or reduced water pressure), but no 
information has been provided which indicates that these potential problems could not 
have been dealt with effectively by the city or the developer. 


After a Federal District Court ordered Galveston to adopt a single member 
district plan, the City attempts to modify it so as to reintroduce procedures to 
frustrate minority voting rights. One of the concerns that everyone in Texas has is 
that if the protections of the Federal Voting Rights Act were removed, jurisdictions 
would begin to backslide. This would likely be increasingly true as the minority 
population continue to rise and their political fortunes increase. 


December 14, 1998 


Barbara E, Roberts, Esq. 

City Attorney 
P.O. Box 779 

Galveston, Texas 77553-0779 
Dear Ms. Roberts: 

This refers to amendments to the city charter that provide for a change in the method of 
election for the city council from six single-member districts to four single-member 
districts and two at large with numbered posts, a change from a plurality to a majority 
vote requirement, redistricting criteria and revised recall procedures for the City of 
Galveston in Galveston County, Texas, submitted to the Attorney General pursuant to 
Section 5 of the Voting Rights Act, 42 U.S.C. 1973c. We received your response to our 
August 17, 1998, request for additional information on October 15, 1998. 
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We have carefully considered the information you provided, as well as Census data, and 
information in our files and from other interested parties. According to 1 990 Census data, 
the city's total population is 28 percent black and 21 percent Hispanic. Under the existing 
system, six councilmembers are elected from single-member districts and the mayor is 
elected at large. Two of the single-member districts have black population majorities and 
have elected black representatives to the city council. This method of election and 
districting plan were adopted in settlement of a vote dilution lawsuit filed by minority 
residents against the city in Arceneaux v. City of Galveston, No. G-90-221 (S.D. Tex.), 
and received preclearance under Section 5 for use on an interim basis on April 29, 1993, 
and for use on a permanent basis on January 27, 1994. 

Prior to the adoption of a single-member district method of election, the city sought 
preclearance for a method of election similar to the plan currently under review. It 
provided for the election of four councilmembers from single-member districts, two 
councilmembers elected at large by numbered position and the mayor elected at large 
with a plurality vote requirement. This 4-2-1 method of election was proposed as a 
replacement for the at-large method of election that was the subject of the vote dilution 
lawsuit. On December 14, 1992, the Attorney General precleared the use of a plurality 
vote requirement, but interposed an objection under Section 5 to the proposed 4-2-1 
method of election and to the use of numbered posts for the at- large seats because the 
city had not met its burden under Section 5 of demonstrating the absence of a 
discriminatory purpose and effect. Our conclusion in this regard was premised upon a 
number of factors. 

First, our analysis of the at-large system indicated that voting in municipal elections was 
racially polarized and that minority-supported candidates had very limited success under 
the at-large system. Second, the districting plan that accompanied the 4-2-1 method of 
election did not include a single district in which black or Hispanic voters constituted a 
majority of the population; instead, the plan included two districts in which black and 
Hispanic voters combined constituted a majority. The city failed, however, to provide 
evidence of cohesion between black and Hispanic voters in municipal elections, 
rendering it doubtful that either minority group under this plan would elect a candidate of 
choice to a council seat. Third, the city maintained its preference for the 4-2-1 plan over 
the opposition of the minority community and the Arceneaux plaintiffs, who favored the 
adoption of a six single-member district plan with two districts in which black voters 
would constitute a majority of the population. Fourth, the city chose to maintain two at- 
large positions on the city council, in addition to the mayoral seat, and to add numbered 
posts. Given the existence of racially polarized voting in municipal elections, we 
concluded that these features of the proposed electoral system would limit the ability 
of minority voters to elect their candidates of choice to the city council. Finally, given 
all of the circumstances described above, we determined that the city had not provided 
legitimate, nonracial justifications for its choices regarding the 4-2-1 method of 
election and its adoption of numbered posts. It is against this backdrop that we must 
view the city's current request for preclearance of the 4-2-1 plan, with numbered 
posts, as well as the proposed return to the use of a majority vote requirement. 
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In light of the Attorney General's prior objection to virtually Identical voting changes, 
and the requirement of Section 5 that the submitting authority carries the burden of 
demonstrating that proposed voting changes are free of discriminatory purpose and effect 
- see 28 C .F .R. 51.52(a) - we have examined the information provided to determine 
whether new factual or legal circumstances exist which would lead to the conclusion that 
voting changes that did not satisfy the nondiscrimination requirement of Section 5 in 
1992 will satisfy the same requirement under Section 5 today. Central to our 
consideration of this issue is the presence today in the City of Galveston of a method of 
election which fairly reflects minority voting strength, a circumstance which did not exist 
when the 1992 objection was interposed. 

Our examination of city election returns since 1991 indicates that racial bloc voting 
continues to play a significant role in city elections. This year's mayoral election in 
which the Hispanic candidate was successful appears to have been an instance where 
Hispanic and black voters did vote together, along with a number of Anglo crossover 
voters. However, this cohesion between minority voters appears to have been a departure 
from the norm, as evidenced by the results in other recent elections. Of particular note is 
the fact that the proposed majority vote requirement, had it been in effect in this year's 
election, could well have changed the outcome of the mayoral race since the majority of 
the votes cast were for candidates favored by the Anglo voting majority. We find it 
significant that the city has provided no information or analysis in support of the 
proposed changes regarding racial bloc voting or cohesiveness between black and 
Hispanic voters, factors which were critical in our 1992 examination of the 4-2-1 method 
of election and which are no less important today. 

While the city council has not yet adopted a redistricting plan for the proposed method of 
election, we understand that three alternative plans were developed by an appointed 
redistricting committee and they are currently before the council. We understand that all 
three plans are based on 1990 Census data and that this data continues to be the most 
accurate available information on the city's demographics. As was the case in 1992, we 
are informed that none of these plans provide for a single-member district in which 
Hispanic persons constitute a majority of the population or more than one district in 
which black persons constitute a majority. If this information is correct, it would appear 
to confirm that the proposed method of election, under current circumstances, cannot 
produce an electoral system that recognizes minority voting strength as fairly as does the 
current system. Therefore, the proposed 4-2-1 method of election with numbered 
posts for the two at-large seats and a majority vote reqnirement wonid lead to a 
retrogression in minority voting strength prohibited by Section 5. See Beer v. United 
Stales, 425 U.S. 130, 141 (1976)("the purpose of . 5 has always been to insure that no 
voting-procedure changes would be made that would lead to a retrogression in the 
position of racial minorities with respect to their effective exercise of the electoral 
franchise"); 28 C.F.R. 51.54. 


We have considered the impact of the proposed redistricting criteria on the city's ability 
in the future to draw districts that fairly recognize minority voting strength. Our analysis 
has been hampered by the lack of information from the city regarding these criteria and 


42 



55 


how they are to be interpreted and applied. For reasons that the city does not explain, 
these criteria place what appear to be significant restrictions on the ability of the city to 
draw racially fair redistricting plans. The criteria specify that city districts be drawn from 
north to south and that districts "be as equal as possible with only minor variations 
depending upon the streets selected for district boundaries. " The latter criterion appears to 
be significantly more exacting than the plus or minus 10 percent deviation standard 
approved by the federal courts for local jurisdictions to satisfy the one person, one vote 
requirement of the Constitution. If we understand these criteria correctly, had they been 
in effect in 1993 they would not have permitted the existing districts to be drawn, and 
their future application could hamper the ability of the city to draw nonretrogressive 
redistricting plans in compliance with Section 5. 

Although city officials and members of the charter review committee established in 1997 
presumably were aware of the prior history of litigation under the Voting Rights Act and 
the Attorney General's 1992 objection, the information provided by the city in support of 
its application for preclearance of the instant changes contains remarkably little 
acknowledgment of these past events or their relevance to our review under Section 5 of 
the city's preclearance request. For example, the city council, which appointed the charter 
review committee, apparently provided little direction to the committee regarding factors 
that should be considered in proposing changes that would affect voting, such as whether 
its proposals complied with Section 2 of the Voting Rights Act, 42 U.S.C. 1973, and 
satisfied the nonretrogression standard of Section .5 In response to a specific inquiry on 
this subject, you informed us simply that "the Charter Review Committee did not 
discuss in depth the Attorney General's 1992 objection." These facts, viewed in light 
of the position adopted by the council before the committee began its work that it 
would put before the voters any proposed charter change approved by a majority of 
the committee, support an inference that the council gave very little independent 
consideration to the serious voting rights issues implicated by the charter 
committee's work and the potential impact of its efforts on the political participation 
opportunities of minority voters. 


A change from at-large elections in the Sealey ISD allowing “so called” single shot 
voting to a system which prevents it altogether. 


June 5, 2000 
David Mendez, Esq. 

Bickerstaff, Heath, Smiley, Pollan, Kever & McDaniel 


This film traditionally represented the State of Texas and many of its political 
subdivisions including Houston from suits by Hispanics and African Americans. The 
McDaniel in the finn name is Myra McDaniel (an oil and gas attorney from the Midland 
Odessa area) who was the first African American Secretary of state. She was appointed 
by Democratic Governor Mark White who himself has been the Secretary of State in 
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1700 Frost Bank Plaza 
816 Congress Avenue 
Austin, Texas 78701-2443 

Dear Mr. Mendez: 

This refers to the adoption of numbered posts for the Sealy Independent School District 
in Austin County, Texas, submitted to the Attorney General pursuant to Section 5 of the 
Voting Rights Act, 42 U.S.C. 1973c. We received your response to our February 14, 

2000, request for additional information on April 6 and June 1 , 2000; supplemental 
information from the state was received on June 2, 2000. 

We have carefully considered the information you have provided, as well as Census data. 
Information in our files, and information and comments from other interested parties. 
According to the 1990 Census, 12.7 percent of the school district's total population is 
black and 15.9 percent is Hispanic. Since 1990, it appears that the school district has 
experienced growth in its overall population and in the minority share of its population. 
Minority students within tlie school district at present constitute a significant percentage 
of the school district's overall student enrollment (28 percent Hispanic/16 percent black). 

Under the existing system, the school district elects its seven-member board of trustees 
on an at-large basis to three-year staggered terms of office (3-2-2). Only one minority 
representative, an African American, has been elected to the school board in recent times. 
After two unsuccessful efforts, this individual succeeded in gaining election when she ran 
for office in an election year when three trustee seats were up for election. In that contest 
in 1992 she placed last among the three winning candidates, which was also true of her 
reelection in 1995. In her two unsuccessful bids for the school board, she, like other 
minority candidates, appears to have failed to gamer sufficient white voter support to get 
elected under the at-large system. 

In our view, the available information concerning voting patterns within the school 
district is not inconsistent with a pattern of racially polarized voting, although it does 
appear that some minority candidates in the school district and other local elections have 
received a level of support from white voters, as well as from minority voters, sufficient 
to gain election. By and large, however, this level of white voter support appears to have 
been reserved for a very small number of minority candidates. Most minority candidates 
have been unsuccessful in election contests for at-large seats on the school board, as well 
as for other local offices when they face white opposition. Electoral patterns such as 
these are typically observed in instances where voting is racially polarized. 

The school district now seeks to add to its at-large electoral system a numbered post 
requirement that, in effect, will convert each election for a seat on the board into a 


Texas in 1975 when the Voting Right Act was extended to cover Texas. In that role he 
was the point man in the unsuccessful effort to convince Congress that it was not needed 
in Texas. He also was the White in White v, Regester. 


44 



57 


separate election contest. In these separate contests for school board seats, minority- 
supported candidates are more likely to be pitted against white incumbents or challengers 
in ''head-to-head'' contests. Where voting is racially polarized, our experience 
suggests that minority-supported candidates are more likely to lose because they are 
unlikely to garner a majority of the votes in the bid for a single seat Indeed, it 
appears that the school district's sole minority trustee may not have fared well under the 
proposed system, given her third place showing in the two successful bids for the board 
in which she faced white opposition. 

The school district maintains, however, that the proposed numbered post requirement will 
not have a negative impact on minority electoral opportunity for at least three reasons. 
First, the district asserts that voting within the district is not racially polarized and 
numbered posts cannot adversely impact minority voters under these circumstances. 
Second, the district claims that minority voters will not be harmed by the implementation 
of numbered posts because they do not make use of the technique of "single-shot" voting 
under the existing system and are too small a share of the voting population to elect on 
their own a candidate of choice. Hence, the change to numbered posts could not worsen 
their political participation opportunities. Third, the district posits that the addition of 
numbered posts will not harm minority voters because under the proposed system, unlike 
the existing system, white voters will not be able to utilize the technique of "single-shot" 
voting, which denies minority candidates the white votes needed to gain election under 
the at-large system. 

With regard to the district's first assertion concerning the existence of polarized voting, 
we have noted above that based on the information available to us there is evidence of 
such a pattern of voting. We have been unable, however, to conduct a more particularized 
analysis of the school district's claim in this regard, given, among other things, several 
deficiencies in the infonnation that has been provided. For example, election returns by 
voting precinct for school district contests in which minority candidates participated were 
not provided to us, except for the May 2000 election returns forwarded to us on June 1 , 
2000. And, the consolidated returns that were provided did not include in several 
instances the total number of voters who voted in a particular school district election, all 
of which is important information in the analysis of voting behavior. Finally, no 
information was provided for elections in which minority candidates participated for 
municipal offices other than for the City of Sealy. 

In support of its argument regarding the absence of polarized voting, the school district 
relies in large part on the following elections involving minority candidates: 1) the 
election without opposition of a minority candidate who was first appointed to fill a 
vacant constable position in Precinct 4 (this candidate also happens to be the husband of 
the minority school board trustee); 2) the third place election and reelection of the 
incumbent African-American trustee, who is the only minority to ever serve on the school 
board; and 3) the election of a single minority candidate to the five-member city council 
for the City of Sealy, despite numerous unsuccessful candidacies of minority candidates 
in a city with a combined 1990 minority population share of 38 percent. We are not 
persuaded that these limited instances of minority electoral success under the 
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circumstances noted above demonstrate the absence of polarized voting within the school 
district, given the lack of success generally experienced by minority candidates. 

The school district's second claim is that the proposed change will not harm minority- 
supported candidates because minority voters do not single-shot vote and, by themselves, 
are too small a share of the voting population to control the outcome of an at-large 
election. This reasoning, however, does not fully embrace the level of minority electoral 
success, albeit limited, that has been achieved to date within the school district. While it 
does appear that under the existing at-large, staggered term election system there are 
limited opportunities for the effective use of single-shot voting, a candidate apparently 
preferred by the minority community has gained election to the school board with 
significant crossover from white voters. This minority candidate ran successfully only in 
years in which there were three seats up for election and, even then, placed last among 
the winning candidates when there was white opposition. As noted earlier, it is 
questionable whether this minority candidate, the incumbent African-American trustee, 
could continue under the proposed system to be elected to the school board because she 
would have to place first in contests in which there was white opposition. 

Finally, as we understand it, the school district's third claim is that the proposed change 
may actually benefit minority voters by ensuring that white voters will not be able to 
"single-shot" vote for a white candidate and thereby deny minority candidates the white 
votes they need in order to win election. Our experience analysing the impact of electoral 
devices such as the proposed numbered posts requirement does not support this 
conclusion. It is true that the implementation of numbered posts will prevent any use of 
the technique of "single-shot" voting. In our experience, however, "single-shot" voting is 
generally utilized by minority voters to boost the effect of their support for a preferred 
candidate in multi-seat, at-large election contests where voting is racially polarized, 
rather than by white voters who are a majority of the electorate; no information provided 
to us during our review of the instant submission would require a different conclusion. 
Implicit in this claim by the school district, however, is the view that when white voters 
limit their vote to a single candidate, they are more likely to choose a white rather than a 
minority candidate. This observation is consistent with our experience and adds to the 
evidence indicating that in single-seat contests for the school board, minority-supported 
candidates are unlikely to place first ahead of white candidates, and, indeed, are in a 
worse position than under the existing at-large system to elect candidates of their choice. 

Under these circumstances, I am unable to conclude as I must under Section 5 that the 
school district has met its burden of demonstrating that the submitted change has neither 
a discriminatory purpose nor a discriminatory effect. Georgia v. United States, 411 U.S. 
526 (1973); see also the Procedures for the Administration of Section 5 (28 C.F.R. 

51.52). Therefore, on behalf of the Attorney General, I must object to the addition of 
numbered posts for the Sealy Independent School District. 
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A change from single member district elections in Haskell, Knox and 
Throckmorton Counties. After minority organizations were successful in forcing a 
School district into single member districts, it turns around and attempts to restore 
at large elections. 


September 24, 200 1 

Cheryl T. IMehl, Esq. 

Schwartz & Eiehelbaum 
800 Brazos Street 
Suite 870 

Austin, Texas 78701 

This refers to the change in the method of election from single-member districts to an at- 
large system employing cumulative voting, its implementation schedule, and the 
subsequent revision of the implementation schedule as subsequently revised for the 
Haskell Consolidated Independent School District in Haskell, Knox, and Throckmorton 
Counties, Texas, submitted to the Attorney General pursuant to Section 5 of the Voting 
Rights Act, 42 U.S.C. 1973c. We received your responses to our February 5, 2001, 
request for additional information on July 25, and September 5, 6. 7, and 12, 2001. 

We have considered carefully the information you have provided, as well as Census data, 
and comments and information from other interested parties. According to the 2000 
Census, the Haskell Consolidated Independent School District [the district] has a 
population of 3,845, of whom 19.7 percent are Hispanic and 3 .2 percent are black 
persons. 

Our analysis of the district's electoral history indicates that under the current method of 
election, which utilizes seven single-member districts, Hispanic voters have been able to 
elect candidates of their choice to office in at least one district. We note that this election 
method resulted from the settlement of federal litigation claiming that the previous 
method, an at-large system with staggered terms, violated Section 2 of the Voting Rights 
Act league of United Latin American Citizens, District 5 LULAC n. Haskell 
Consolidated Independent School Districts, Ho. 193-CV-0178(C) (N.D. Tex Oct. 21, 
1994). The school district implemented the single-member district system, which 
contained one district with a Hispanic population majority, in 1995. 

Under a cumulative voting system, voters are allocated a number of votes equal to the 
number of offices that are being contested at that particular election and can assign all of 
their votes to one candidate. Thus, a candidate supported by voters who are a minority of 
the electorate can win with support from fewer voters than in a traditional at-large 
election. A statistical measure, Icnown as the "threshold of exclusion," can determine the 
lowest percentage of support from a single group that ensures their candidate will win no 
matter what other voters do. This level of support is 33 percent In a two-seat race and 25 
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percent in a three-seat race. Thus, for Hispanic voters to elect a candidate of their choice 
in a three-seat contest, they must either constitute 25 percent of the electorate or be able 
to count on enough non-Hispanic votes to reach that threshold. The school district has 
conceded that it will be virtually impossible for minority voters to elect at least one 
candidate of their choice under the board's proposed method of election without non- 
Hispanic cross-over voting. Accordingly, we have examined the ability of candidates 
supported by the Hispanic community to attract non-Hispanic votes in past elections. 

Only one Hispanic candidate had been elected to the board of trustees prior to the 
implementation of single-member districts in 1995. From 1981 to 1994, there were five 
attempts by four Hispanic candidates to win a seat on the school board. Based on the 
information provided by the district, in only one instance has a Hispanic candidate's vote 
total exceeded the threshold of exclusion. In the 1993 contest for Place 1, a Hispanic 
candidate's vote total exceeded the threshold by only 0.8 percentage points. Accordingly, 
based on the information available, it appears that candidates favored by the Hispanic 
community have not consistently received significant non-Hispanic cross-over voting, 
much less at the levels elalmed by the district. 

Given the demographics of the school district and apparent voting patterns within it, the 
jurisdiction has not carried its burden that the proposed change will not significantly 
reduce the ability of minority voters to elect candidates of their choice to the school 
board. 

We have also examined the reasons proffered by the district in support of the change, 
such as allegedly low voter turnout during the time that it utilized single-member districts 
as compared to purportedly higher turnout under the at-large system. An analysis of past 
voter turnout information does not support the board's position. For example, in May 
2001, the board claims that less than one percent of the registered voters in District 1 cast 
a ballot. A closer examination indicates that the candidate for that position was 
unopposed and the election would have been cancelled, with the candidate being sworn 
into office, had there not been another office on the ballot being contested. 

Moreover, in both the Section 5 submission and at the February 10, 2000, public hearing, 
school board officials claimed that voter turnout was higher in at-large elections. The 
district cited the 1993 election, calculating that 1,465 persons voted, a 64.5 percent 
turnout rate, and, the 1994 election in which 1,863 persons, or 73 percent of the 
registered voters voted, as evidence of the need to return to at-large elections. This 
assertion does not withstand close scrutiny. In both of these elections, two numbered 
posts were up for election and a voter could vote for both posts. According to the 1993 
election returns, there were 730 votes for Place I candidates and 735 votes for Place II 
candidates for a total of 1,465. The 1994 figure of 1,863 is the result of similar 
calculation. The only way to arrive at the districf s numbers is to assume that every voter 
who cast a ballot for one post chose not to vote for the second office. We do not believe 
that such an assumption is warranted here. 
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Under Section 5 of the Voting Rights Act, the submitting authority has the burden of 
showing that a submitted change has neither a discriminatory purpose nor a 
discriminatory effect. Georgia v. United States, 411 U.S. 526 (1973); see also the 
Procedures for the Administration of Section 5, 28 C.F.R. 5 1 .52. In light of the 
considerations discussed above, I cannot conclude that your burden has been sustained in 
this instance. Therefore, on behalf of the Attorney General, I must object to the change to 
cumulative voting with staggered terms. 

In its request for preclearance, the district notes that if, in fact, the change is 
retrogressive, individuals in the minority community would be free either to petition the 
board to change the method of election or to institute further litigation. This suggestion 
ignores the essential purpose of Section 5, which is to ensure that gains achieved by 
minority voters not be subverted by retrogressive changes. Accordingly, we can not 
accede to the district's request. 

The City of Freeport, located on the Texas Gulf Coast also attempts to go back to at- 
large elections. Another attempt to frustrate successful Federal Court Aetioii by 
minority voters. They just keep on keeping on. 


August 12, 2002 

Wallace Shaw, Esquire 
P.O. Box 3073 
Freeport, Texas 77542-1273 

Dear Mr, Shaw: 

This refers to the procedures for conducting the May 4, 2002, special city charter 
amendment election and the change in the method of electing city council members from 
districts to at large for the City of Freeport in Brazoria County, Texas, submitted to the 
Attorney General pursuant to Section 5 of the Voting Rights Act, 42 U.S.C. 1973c. We 
received your responses to our May 14, 2002, request for additional information through 
July 31, 2002. 

With regard to the special election, the Attorney General does not interpose any objection 
to the specified change. However, we note that Section 5 expressly provides that the 
failure of the Attorney General to object does not bar subsequent litigation to enjoin the 
enforcement of the change. See the Procedures for the Administration of Section 5 (28 
C.F.R. 51.41). 


As to the change to at-large elections with numbered positions, we have carefully 
considered the information you have provided, as well as census data, comments and 
information from other interested parties, and other information, including the city's 
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previous submission of the adoption of the current districting system for the election of 
council members. Based on our analysis of the information you have provided, on 
behalf of the Attorney General, I am compelled to object to the submitted change in the 
method of election. 

According to the 2000 Census, the city has a total population of 12,708, of whom 6,614 
(52.0 percent) are Hispanic and 1,696 (13.3 percent) are black persons. Hispanic 
residents comprise 47.3 percent, and black residents 12.3 percent, of the city's voting age 
population. Approximately 29 percent of the city's registered voters are Spanish- 
sumamed individuals. 

Until 1992, the city elected its four-member eouncil on an at-large basis. In that 
year it began to use the single-member district system, which it had adopted as part 
of a settlement of voting rights litigation ehallenging the at-large system Under the 
subsequent single-member district method of election, minority voters have demonstrated 
the ability to elect candidates of choice in at least two districts. Wards A and D. The city 
now proposes to reinstitute the at-large method of election. Our analysis shows that the 
change will have a retrogressive effect on the ability of minority voters to elect a 
candidate of their choice. 

Elections in the city are marked by a pattern of racially polarized voting. Under the 
city's previous use of at-large elections, no Hispanic-preferred candidates were successful 
until 1990. In that election, one such candidate narrowly won office when several Anglo- 
supported candidates split the vote. In contrast, a Hispanic-preferred candidate won over 
significant Anglo opposition in 1992 in the first election held under the single-member 
district system. Since then, three other minority-preferred candidates have been 
successful in their wards. However, minority voters remain unable to elect their 
candidates of choice in municipal at-large elections. Thus, a return to an electoral 
system where all council offices are elected on an at-large basis will result in a 
retrogression in their ability to exercise the electoral franchise that they enjoy currently. 

A voting change has a discriminatory effect if it will lead to a retrogression in the 
position of members of a racial or language minority group (i .e., will make members of 
such a group worse off than they had been before the change) with respect to their 
opportunity to exercise the electoral franchise effectively. Reno v. Bossier Parish School 
Board, 528 U S. 320, 328 (2000); Beer v. United States, 425 U S. 130, 140-42 (1976). 

Under Section 5 of the Voting Rights Act, the submitting authority has the burden of 
showing that a submitted change has neither a discriminatory purpose nor a 
discriminatory effect. Georgia v. United States, 411 U S. 526 (1973); see also the 
Procedures for the Administration of Section 5 (28 C.F.R. 5 1 .52). In light of the 
considerations discussed above, I cannot conclude that your burden has been sustained in 
this instance. Therefore, on behalf of the Attorney General, I must object to the change 
in the method of election. 
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The 2001 Redistricting of the Texas House of Representatives has the effect 
of making it more difficnit for Racial and Ethnic minorities to eleet the 
representatives of their choice just as the State’s redistricting plans in 1991, 1981, 
1971 and 1961 have done. To eoin a phrase: “Foolish consistency remains the 
hobgoblem of racially polarized minds.” 

The significance of this is not to be ignored. The growth in Texas from 1990 
through 2000 was largely Hispanic. Yet the new districting plan would not have 
prodneed more districts in which minority voters eonld elect the candidates of their 
choice but have reduced those districts by three (3). 

Disappearing minority elected officials in a trick of redistricting magic— 
Houdini conid have not done better. Except this is not illusion, it is racial 
gerrymandering as it has historically been played in Texas. 


November 16, 2001 


The Honorable Geoffrey Connor 
Acting Secretary of State 
P.O. Box 12060 
Austin, Texas 78711-2060 

Dear Secretary Connor: 

This refers to the 2001 redistricting plan for the Texas House of Representatives, 
submitted to the Attorney General pursuant to Section 5 of the Voting Rights Act, 42 
U.S.C. 1 973c. We received your submission on August 1 7, 2001 ; supplemental 
information was received through October 12, 2001 

We have considered carefully the information you have provided, as well as census data, 
comments and information from other interested parties, and other information. As 
discussed further below, I cannot conclude that the State's burden under Section 5 has 
been sustained in this instance. Therefore, on behalf of the Attorney General, I must 
object to the 2001 redistricting plan for the Texas House of Representatives. 

The 2000 Census indicates that the State has a total population of 20,85 1,820, of whom 
11.5 percent are African American and 31.9 percent are Hispanic. The State's voting age 
population (VAP) is 14,965,061, of whom 10.9 percent are African American and 28.6 
percent are Hispanic. One of the most significant changes to the State's demography has 
been the increase in the Hispanic population. Between 1990 and 2000, the Hispanic share 
of the State's population increased from 26 to 3 1 .9 percent. Statewide, African American 
population remained stable. 
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Under the Voting Rights Act, ajurisdiction seeking to implement a proposed change 
affecting voting, such as a redistricting plan, must establish that, in comparison with the 
status quo, the change does not "lead to a retrogression” in the position of minority voters 
with respect to the "effective exercise of the electoral franchise." See Beer v. United 
States, 425 U.S. 130, 141 (1976). In addition, the jurisdiction must establish that the 
change was not adopted with an intent to retrogress. Reno v. Bossier Parish School 
Board, 528 U.S. 320, 340 (2000). Finally, the submitting authority has the burden of 
demonstrating that the proposed change has neither the prohibited purpose nor effect. Id. 
at 328; see also Procedures for the Administration of Section 5 (28 C.F.R. 51.52). 

The constitutional requirement of one-person, one-vote mandated that the State 
reapportion the house districts in light of the population growth since the last decennial 
census. We note that the redistricting plan submitted by the State was passed by the 
Legislative Redistricting Board (LRB), which had assumed reapportionment 
responsibility under Article III of the Texas Constitution after the State legislature was 
unable to enact a redistricting plan. 

The LRB held a series of meetings and hearings, culminating with a meeting on July 24, 
2001, at which it considered new plans submitted by LRB members. The LRB adopted 
three amendments making substantive changes to the plan then under consideration. 

These amendments consisted of approximately 14 discrete changes. 

The Texas House of Representatives consists of 150 members elected from single- 
member districts to two-year terms. Under the existing plan, there are 57 districts that are 
combined majority minority in total population, and 53 are combined majority minority 
in voting age population. With regard to those with a majority minority voting age 
population, 3 1 districts have a majority Hispanic voting age population, seven have a 
majority black voting age population, and the remaining 15 districts have a combined 
minority majority voting age population. There are 27 districts where a majority of the 
registered voters have a Spanish surname. 

An initial issue arises as to the appropriate standard for determining whether a district is 
one in which Hispanic voters can elect a candidate of choice. The State of Texas has 
provided, and accepted as a relevant consideration, Spanish-sumamed registered voter 
data as well as election return information and voting age population data from the 
census. We agree with the State's assessment, although we also consider comments from 
local individuals familiar with the area, historical election analysis, analysis of local 
housing trends, and other information intended to create an accurate picture of citizenship 
concerns. Campos v. Houston, 1 13 F.3d 544, 548 (5th Cir. 1997). 

Our examination of the State's plan indicates that it will lead to a prohibited retrogression 
in the position of minorities with respect to their effective exercise of the electoral 
franchise by causing a net loss of three districts in which the minority community would 
have had the opportunity to elect its candidate of choice. Although there is an increase in 
the number of districts in which Hispanics are a majority of the voting age population, the 
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number of districts in which the level of Spanish sumamed registration (SSRV) is more 
than 50 percent decreases by two as compared to the benchmark plan. Moreover, we note 
that in two additional districts SSRV has been reduced to the extent that the minority 
population in those districts can no longer elect a candidate of choice. In the State's plan 
these four reductions are only offset by the addition of a single new majority minority 
district - District 80 - leaving a net loss of three. 

As described more fully below, when coupled with an analysis of election returns and 
other factors, we conclude that minority voting strength has been unnecessarily reduced 
in Bexar County, South Texas, and West Texas. Because retrogression is assessed on a 
state-wide basis, the State may remedy this impermissible retrogression either by 
restoring three districts from among these problem areas, by creating three viable new 
majority minority districts elsewhere in the State, or by some combination of these 
methods. 

With regard to the problem areas we have identified, in Bexar County the 2000 Census 
data indicated that the county population constituted 10.4 ideal districts. As a result of the 
State's constitutional requirement of assigning a whole number of districts to the more 
populous counties, known as the "county line rule," the State reduced the number of 
districts in the county from 11 in the existing plan to 10. Although the State has admitted 
that the reduction to 10 would not have precluded it from maintaining the number of 
majority Hispanic districts at seven, it in fact chose to reduce that number to six. Initially, 
the State asserted that it had created an additional majority Hispanic district in Harris 
County so as to offset the loss of the Bexar County district and identified District 137 as a 
compensating district. Because the State's obligation under Section 5 is to ensure that the 
redistricting plan, as a whole, is not retrogressive, such a course of action is not 
impennissible. However, in the supplemental materials that were provided on October 
10, 2001, the State notified us that if any district should be considered as the replacement, 
District 80 in South Texas - not District 137 - should be the one which offsets the loss of 
the majority Hispanic district in Bexar County, 

When the State is considered as a whole, however, this argument is ultimately 
unpersuasive. While District 80 indeed adds an additional district in which Hispanic 
voters in South Texas will have the opportunity to elect a candidate of their choice, in 
two other districts, as discussed below, they lose this opportunity, resulting in the net loss 
for Hispanic voters of one district in South Texas. In South Texas Hispanic voters will 
lose the opportunity to elect their candidate of choice in District 35. The new district is 
created from existing Districts 3 1 and 44 and pairs an nonminority and a Hispanic 
incumbent. The Hispanic incumbent currently represents a district which has a Spanish 
surname registration level of 55.6 percent; that level drops to 50.2 percent in the proposed 
plan while the Hispanic voting age population decreases from 57.8 to 52. 1 percent. Over 
half (58%) of the new district's configuration is from the nonminority incumbent's former 
district. Our analysis indicates that District 35 as drawn will preclude Hispanic voters 
from electing their candidates of choice. In addition, in Cameron County District 38 
reverts to a configuration that previously precluded Hispanic residents from electing a 
candidate of their choice. The Spanish sumamed registration level is reduced from 70.8 
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to 60.7 percent, and the Hispanic voting age population decreases from 78.7 percent to 

69.6 percent. The State removed over 40 percent of the core of existing District 38, 90 
percent of whom are Hispanic persons, and replaced it with population that is 45 percent 
nonminority. While the Hispanic voters in District 38 still remain a majority of voters in 
the district, because the area is subject to polarized voting along racial lines and under the 
particular circumstances present in this district, it is doubtful that Hispanics will be able 
to elect their candidate of choice. 

Finally, the districts adjacent to Districts 35 and 38 have levels of Spanish sumamed 
registered voters exceeding 80 percent, and Hispanic voting age population exceeding 90 
percent, both of which are far beyond what is necessary for compliance with the Voting 
Rights Act. Thus the reductions in Districts 35 and 38 were avoidable had the State 
avoided packing Hispanic voters into the districts adjacent to them. Moreover, overall the 
State fragments the core of majority Hispanic districts in this area, thus affecting 
member-constituent relations and existing communities of interest in these districts at a 
disproportionately higher rate than it does other districts in this part of the State. This 
fragmentation is unnecessary and disadvantages Hispanic voters by requiring them to 
establish new relations with their elected representatives. It also deviates from the State's 
traditional redistricting principles in a manner that exacerbates the retrogression in South 
Texas. 

As for West Texas, Hispanic voters lose the opportunity to elect their candidate of choice 
in proposed District 74. The Spanish surname registration level decreases from 64.5 to 

48.7 percent, and the Hispanic voting age population decreases from 73.4 to 57.3 percent. 
Significantly, the State did not need to reconfigure existing District 74 because the 
existing configuration under the 2000 Census was underpopulated by only 894 persons, a 
deviation of 0.64 percent. Such unnecessary population movement supplements our 
finding in our election analysis that Hispanic voters in District 74 will suffer a 
retrogression in the effective exercise of the electoral franchise. See Guidance 
Concerning Redistricting and Retrogression under Section 5 of the Voting Rights Act, 42 
U.S.C. 1973c, 66 Fed. Reg. 541 1, 5413 (Jan. 18,2001). 

Under Section 5 of the Voting Rights Act, the submitting authority has the burden of 
showing that a submitted change has neither a discriminatory purpose nor a 
discriminatory effect. Georgia v. United States, 41 1 U S. 526 (1973); see also Procedures 
for the Administration of Section 5 (28 C.F.R. 51.52). In light of the considerations 
discussed above, I cannot conclude that your burden has been sustained in this instance. 
On behalf of the Attorney General, I must object to the 200 1 redistricting plan for the 
Texas House of Representatives. Beyond the specific discussion above, however, in all 
other respects we find that the State has satisfied the burden of proof required by Section 
5. 

We note that under Section 5 you have the right to seek a declaratory judgment from the 
United States District Court for the District of Columbia that the proposed changes 
neither have the purpose nor will have the effect of denying or abridging the right to vote 
on account of race, color, or membership in a language minority group. See 28 C.F .R. 
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5 1 .44. In addition, you may request that the Attorney General reconsider the objection. 
See 28 C.F.R. 51.45. However, until the objection is withdrawn or a judgment from the 
District of Columbia Court is obtained, the redistricting plan continues to be legally 
unenforceable. Clark v. Roemer, 500 U.S. 646 (1991); 28 C.F.R. 51.10. 


Waller County is at once a white flight area from heavily minority Honston 
but also the location of Prairie View A & M one of the traditionally African 
American land grant colleges. This is the latest of a more than 40 year history of 
limiting African Americans going to school there from interfering with local politics 
by voting. At first, the county attempted to just prohibit the Black students from 
voting at all. After several different federal and appellate courts found that such 
actions violated Section 2 and the 14“' Amendment, the County now tries to 
aecomplish the same thing through racial gerrymandering. 

The significance of this case is that if you look at the legislative history which 
led to extension of the special provisions of the Voting Rights Act to include Texas 
you find this Waller County discrimination to be one of the things Congress was 
concerned about. Things do not change in Texas racial politics. Cf: 

[Wilson V. Syimn. 341 F. Supp, 8 (D. Tex., 1972) ( the statutory presumption of student 
non-residency contained in Article 5.08(k) of the Texas Election Code is constitutional.); 
Balias V. Symm, 351 F, Supp. 876 (D. Tex., 1972), United States v. Texas, 430 F. Supp. 
920 (D. Tex., 1977); Balias v. Symm. 494 F.2d 1 167 (5th Cir.-OLD, 1974)"/ ( the 


"/ The strength of the feeling about the Waller County attempt to make it difficult 
for Black residents of Prarie View to register and vote can be seen in the efforts on the 
parts of the State of Texas to make this embarassing issue go away. Secretary of State 
Bullock (who in 1971 was the obniy state official supporting the expansion of the Voting 
Rights Act to cover Texas had attempted to allow Blacks to vote by issuing a directive 
from his position as Chief Election Officer of the state. This attempt to correct a problem 
was voided by Federal Judge Noel which was actually permitted to stand by the Fifth 
Circuit Bu/to V. Symm, 494 F.2d 1167 (5th Cir.-OLD, 1974). By 1978, theFederal 
Voting Rights Act was extended to Texas and things began to change in Waller County: 
The trial court's opinion in Balias v, Symm, 351 F. Supp. 876, at 877, 
discusses the fact that on October 2, 1 972, the United States District Court 
for the Eastern District of Texas (Judge Wayne Justice) decided Whatley, 
holding at the trial court level that the statutory presumption contained in 
Article 5.08(k) was unconstitutional. The opinion also discusses the fact 
that on October 3, 1972, the Chief Election Officer of the State of Texas, 

Secretary of State, Robert Bullock, issued a bulletin to all voting 
registrars, advising that: 

"No county registrar may require any affidavits or 
questionnaire in addition to the inlbnnation required on the 
application for a voter registration certificate." 
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statutory presumption of student non-residency contained in Article 5.08(k) of the Texas 
Election Code is constitutional); Whatley v. Clark, 482 F.2d 1230 (5th Cir. 1973), cert, 
denied (1974) ( the statutory presumption of student non-residency contained in Article 
5.08(k) of the Texas Election Code is unconstitutional.);' Vera v. Richards, 861 F. Supp. 


The trial court in Balias held that this bulletin and Bullock's acceptance of 
Judge Justice's decision in Whatley was: 

"Utterly lacking in candor or credibility; legally incorrect; 
misleading; in excess of his statutory authority, and 
irrelevant. " 

351 F. Supp. at 888. 

Subsequent to Judge Noel's decision in Balias in November of 1972, the 
Fifth Circuit decided Whatley in August of 1973, holding that Bullock's 
legal position, as stated in his memorandum, and Judge Justice's trial 
decision in Whatley were in fact legally correct and that Article 5.08(k) 
was unconstitutional. 

United States v. Texas, 445 F. Supp. 1245, 1246 (D. Tex., 1978) 

V The claims of the United States are asserted against Symm, the County 
Commissioners of Waller County, the State of Texas, Mark White, Secretary of State of 
the State of Texas, and John Hill, Attorney General of the State of Texas. 


Hill and White answer by alleging that they have done everything within their 
power to guarantee the dormitory students of Prairie View their rights under the 14th, 

15th and 26th Amendments and also assert that the use of the Symm questionnaire has 
had the practical effect of discouraging applicants for registration from completing the 
registration process. John Hill also asserts a cross-claim against Leroy Symm, stating that 
on September 1 , 1 977, the Secretary of State adopted Emergency Rule 004.30.05.3 1 3 
prohibiting the use of questionnaires of the type employed by Symm. John Hill asserts 
that under the Texas Election Code, the Secretary of State had authority to issue this 
Emergency Rule, and prays [**10] that this court enjoin Symm from continuing to use 
the questionnaire contrary to the directions of the Emergency Rule adopted by the 
Secretary of State. 

In answer to the cross claims asserted by White and Hill, Symm has fded a cross- 
claim against White asserting that White's Emergency Rule 004.30.05.3 13 is contrary to 
the laws of the State of Texas and in excess of the legal authority of the Secretary of 
State, and requesting this court to enter a Declaratory Judgment finding that White had no 
authority to issue (1) Emergency Rule 004.30.05.313 and (2) a letter of September 1, 

1977 to Mr. Symm prohibiting Symm from continuing to use any voter registration 
procedure which required an applicant to provide any written information not required by 
Article 5. 13b, subdivision 1, of the Texas Election Code. United States v. Texas, 445 F. 
Supp. 1245, 1248 (D. Tex., 1978) 
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1304, 1327 (D. Tex., 1994) (“Waller County was split into. .. District 14 [which] 
contained 56.9% African-American and Hispanic population [while] the part of the 
county allocated to District 8 contained only 8.6% African-American and Hispanic 
population.”) ; U nited States v. Texas, 445 F. Supp. 1245 (D. Tex., 1978)] 

June 21, 2002 


Denise Nance Pierce, Esq. 

Bickerstaff, Heath, Smiley, 

Pollan, Kever & McDaniel 
816 Congress Avenue, Suite 1700 
Austin, Texas 78701-2443 

Dear Ms. Pierce: 

This refers to the 2001 redistricting plans for the commissioners court, justice of the 
peace, and constable districts; the renumbering and realignment of voting precincts; two 
polling place changes; the elimination and renaming of polling places, and the temporary 
additional early voting locations and their hours for Waller County, Texas, submitted to 
the Attorney General pursuant to Section 5 of the Voting Rights Act, 42 U.S.C. 1973c. 
We received your responses to our February 6, 2002, request for additional information 
through June 10, 2002. 

We have considered carefully the information you have provided, as well as census data, 
comments from interested parties, and other information, including the county's previous 
submissions. As discussed further below, I cannot conclude that the county's burden 
under Section 5 has been sustained in this instance. Therefore, on behalf of the Attorney 
General, I must object to the 200 1 redistricting plans for the commissioners court, justice 
of the peace, and constable districts. 

The 2000 Census indicates that Waller County has a total population of 32,663 persons, 
of whom 9,565 (29.3%) are black and of whom 6,344 (19.4%) are Hispanic. The county's 
voting age population is 24,277, of whom 7,601 (31.3%) are black and 3,871 (15.9%) are 
Hispanic. 

The county is governed by a five-member commissioners court. Voters elect four 
commissioners to four-year, staggered terms from single-member districts, called 
precincts. The justice of the peace and constable districts are coterminous with the 
commissioners court districts. Under the census data above, there are two districts under 
the benchmark plan. Precinct 1 and Precinct 3, in which minority persons are a majority 
of the voting age population: Precinct 1 has a total minority voting age population of 52. 5 
percent, while Precinct 3 has a total minority voting age population of 7 1 .9 percent. 
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In contrast, the proposed 2001 redistricting plans contain only one district in which 
minority persons are a majority of the voting age population. According to the 
information that you provided, the black percentage of the voting age population in 
proposed Precinct 1 voting age population drops to 29.7 percent. Within the context of 
electoral behavior in Waller County, the county has not established that implementation 
of this plan will not result in a retrogression in the ability of minority voters to effectively 
exercise their electoral franchise. Moreover, the viability of alternative plans 
demonstrates that the potential retrogression of the proposed plan is avoidable. 

Our analysis of county elections shows that minority voters in Precinct 1 have been 
electing candidates of choice since 1996, and that those candidates are elected on the 
basis of strong, cohesive black and Hispanic support Our statistical analysis also shows 
that white voters do not provide significant support to candidates sponsored hy the 
minority community, and that interracial elections are closely contested. For 
example, the black candidate for commissioner in Precinct 1 prevailed in the last election 
by two votes. As a result, the proposed reduction in the minority voting age percentage in 
Precinct 1 casts substantial doubt on whether minority voters would retain the reasonable 
opportunity to elect their candidate of choice under the proposed plan, particularly if the 
current incumbent in Precinct 1 declines to run for office again. 

Our review of the county's benchmark and proposed plans as well as the alternative plans 
presented to the county, suggests that the significant reduction in minority voting age 
population percentage in Precinct 1 in the proposed plan, and the likely resulting 
retrogressive effect on the ability of minority voters to elect candidates of choice, was 
neither inevitable nor required by any constitutional or legal imperative. Illustrative plans 
demonstrate that it is possible to avoid any retrogression in Precinct 1, maintain the 
minority voting strength in Precinct 3, and meet the county's redistricting criteria. 
Accordingly, we are not persuaded by the county's contention that a reduction in minority 
voting strength in Precinct I was necessary to preserve the minority voting strength in 
Precinct 3 if one is to honor the redistricting criteria used by the county. 

Under the Voting Rights Act, ajurisdiction seeking to implement a proposed change 
affecting voting, such as a redistricting plan, must establish that, in comparison with the 
status quo, the change does not "lead to a retrogression" in the position of minority voters 
with respect to the "effective exercise of the electoral franchise." See Beer i’. United 
States, 425 US. 130, 141 (1976). If the proposed plan materially reduces the ability of 
minority voters to elect candidates of their choice to a level less than what they enjoyed 
under the benchmark plan, preclearence must be denied. State of (leorgia v. Ashcroft, 
C.A. No. 2001-211 1 (D.D.C. Apr. 5, 2002), slip op. At 117-18. In addition, the 
jurisdiction must establish that the change was not adopted with an intent to retrogress. 
Reno V. Bossier Parish School Board, 528 U.S. 320, 340 (2000). Finally, the submitting 
authority has the burden of demonstrating that the proposed change has neither the 
prohibited purpose nor effect. Id. at 328; see also Procedures for the Administration of 
Section 5 (28 C.F.R. 51.52). 
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In light of the consideration discussed above, I cannot conclude that your burden of 
showing that a submitted change does not have a discriminatory effect has been sustained 
in this instance. Therefore, on behalf of the Attorney General, I must object to the 
submitted redistricting plans. 

We note that under Section 5 you have the right to seek a declaratory judgment from the 
United States District Court for the District of Columbia that the proposed changes 
neither have the purpose nor will have the effect of denying or abridging the right to vote 
on account of race, color, or membership in a language minority group. See 28 C.F .R. 

5 1 .44. In addition, you may request that the Attorney General reconsider the objection. 
See 28 C.F.R. 51.45. Flowever, until the objection is withdrawn or a j udgment from the 
District of Columbia Court is obtained, the changes continue to be legally unenforceable. 
Ctarkv. Roemer, 500 U S. 646(1991); 28 C.F.R. 51.10. 

Please note that the Attorney General will make no determination regarding the submitted 
realignment and renumbering of voting precincts, the polling place changes, the 
elimination and renaming of polling places, and the temporary additional early voting 
locations and their hours because those changes are dependent upon the redistricting plan. 

Further, in our letter of February 2, 2002, we informed you that, under the Voting Rights 
Act, changes, such as the county's proposed redistricting plans, are not legally 
enforceable until the jurisdiction has obtained Section 5 preclearance for those changes, 
Clark V. Roemer^ 500 U.S. 646 (1991). However, it is our understanding that on March 
12, 2002, Waller County conducted an election, which implemented the proposed plan, 
without such preclearance. Please inform us of the action Waller County plans to take 
regarding both the objection interposed by this letter as well as the conduct of the March 
12 primary election without the requisite preclearance. 

IV. The Following cases are directly related to Section 5 preclearance. 

Texas v. United States. There are lots of these cases and until 1970 or so they 
related to prisons or school desegregation. Since 1970 they relate to minority vote 
dilution. This case involved efforts by the Texas Education Agency to take power 
away from school boards which had become dominated by minority trustees. 

On March 31, 1998, the Supreme Court unanimously held that a Section 5 
declaratory judgment action filed by the State of Texas in the United States District Court 
for the District of Columbia was not ripe for litigation. The case concerned whether the 
appointment of certain officials could replace elected school boards and require Section 5 
preclearance. Texas v. United Stales, 523 U.S. 296 (1998). 


On June 27, 1997, the Supreme Court decided in a per curiam decision that changes in 
the manner of selecting election j udges in Dallas County, Texas could be covered 
changes under Section 5. Foreman v. Dallas County, Texas, 521 U.S. 979 (1997). 
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SUMMARY: On November 1, 1972, Texas became a covered jurisdiction for purposes 
of 5 of Voting Rights Act of 1965 (42 USCS 1973c). In 1983 and several times 
thereafter, a Texas county changed procedures for selecting election judges, who were 
responsible for supervising voting at the polls on election days. Each of the new methods 
used party-affiliation formulas of one sort or another. After such a change in 1996, 
various parties brought suit in the United States District Court for the Northern District of 
Texas against the county and others, in which suit it was claimed that 5 required the 
changes to be precleared by the United States Department of Justice. A three-judge panel 
of the District Court (1) concluded that (a) preclearance was not required, as the county 
had simply exercised its discretion, under a state statute, to adjust the procedure for 
appointing election judges according to party power, and (b) the Department's 
preclearance of a 1985 submission from tbe state— the recodification of the entire Texas 
election code-operated to preclear the county's use of partisan considerations in selecting 
election judges; (2) entered an interlocutory judgment denying injunctive relief; and (3) 
dismissed the complaint. 

On direct appeal, the United States Supreme Court (1) vacated the District Court's 
judgment which had dismissed the complaint, (2) dismissed the appeal from the District 
Court's interlocutory judgment, and (3) remanded the case for further proceedings. In a 
per curiam opinion expressing the unanimous view of the court, it was held that (1) the 
fact that the county had exercised its discretion, pursuant to state statute, to adjust the 
procedure for appointing election judges according to party power did not mean that the 
methods at issue were exempt from 5 preclearance; (2) the preclearance of Texas' 1985 
submission did not operate to preclear the county's use of partisan considerations in 
selecting election judges, as the submission had been insufficient to put the Department 
on notice that the state was seeking preclearance of the use of specific, partisan-affiliation 
methods for selecting such judges; and (3) remand was necessary, because (a) the record 
was silent as to the procedure used by the county for appointing election judges as of 
November 1, 1972, and (b) thus, the Supreme Court could make no final determination as 
to whether preclearance was in fact required 


This case is an effort in Dallas County to discourage minority voting by 
changing the election officials. In Texas parlance- there is more than one way to 
skin a cat. 


Foreman v. Dallas County, 521 U.S. 979 (U.S., 1997) 


PER CURIAM. 
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Texas by statute authorizes counties to appoint election judges, one for each 
precinct, who supervise voting at the polls on election days. In 1 983 and several times 
thereafter, Dallas County changed its procedures for selecting these officials. Each of the 
new methods used party-affiliation formulas of one sort or another. After the most recent 
change in 1996, appellants sued the County and others in the United States District Court, 
claiming that § 5 of the Voting Rights Act 79 Stat. 439, as amended, 42 U.S.C. § 1973c, 
required that the changes be precleared. 

A three-judge court held that preclearance was not required because the County was 
simply exercising, under the state statute, its "discretion to adjust [the procedure for 
appointing election j udges] according to party power." App. to Juris. Statement 4a. The 
court apparently concluded that this "discretionary" use of political power meant that the 
various methods for selecting election Judges were not covered changes under § 5. The 
court also concluded that the Justice Department's preclearance of a 1 985 submission 
from the State-the recodification of its entire election code-operated to preclear the 
County's use of partisan considerations in selecting election judges. The court denied 
injunctive relief, and later dismissed appellant's complaint pursuant to Fed. Rule Civ, 
Proc. 12(b)(6). Appellants have brought both of these rulings here. 

We believe that the decision of the District Court is inconsistent with our precedents. 

First, mNAACPv. Hampton County Election Comm'n, 470 U.S 166, HS (1985), we 
held that even "an administrative effort to comply with a statute that had already received 
preclearance" may require separate preclearance, because § 5 "reaches informal as well as 
fonnal changes." Thus, the fact that the County here was exercising its "discretion" 
pursuant to a state statute does not shield its actions from § 5. The question is simply 
whether the County, by its actions, whether taken pursuant to a statute ["‘981] or not, 
"enacted or [sought] to administer any . . . standard, practice, or procedure with respect to 
voting different from" the one in place on November 1, 1972. § 5. The fact that the 
County's new procedures used political party affiliation as the selection criteria does not 
mean that the methods were exempt from preclearance. 

Second, the State's 1985 submission (the recodification and a 30-page summary 
of changes to the old law) indicated that the only change being made to the statute 
concerning election judges was a change to "the beginning date and duration of [their] 
appointment." Thus, neither the recodified statute nor the State's explanations said 
anything about the use of specific, partisan-affiliation methods for selecting election 
judges. This submission was clearly insufficient under our precedents to put the Justice 
Department on notice that the State was seeking preclearance of the use of partisan 
affiliations in selecting election judges. See, e.g.. Young v. Fordice, 520 U.S. 

(1997) (slip op., at 13-14); Lopez v. Monterey Cty., 519 U.S. , (1996) (slip op., at 5); 

Clark V. Roemer, 500 U.S. 646, 658-659 (1991).' 

Because the parties agree that the record is silent as to the procedure used by 
Dallas County for appointing election judges as of November 1, 1972, the date on which 
Texas became a coveredjurisdiction under the Voting Rights Act, we cannot make a final 
determination here as to whether preclearance is in fact required. We therefore vacate the 
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judgment of the District Court in No. 96-1389, dismiss the appeal from the District 
Court's interlocutory judgment in No. 96-987, seeShaffer v. Carter, 252 US. 37, 44 
(1920), and remand for further proceedings. 

It is so ordered. 


This case is significant because Texas is arguing for an interpretation of 
Section 5 which would have effectively cut it off at the knees. As late as 1998, Texas 
is still fighting against the Voting Rights Act instead of trying to comply with it 


Tex. V. United States, 523 US. 296 (U.S., 1998)'^ 

SYLLABUS: In 1995, the Texas Legislature enacted a comprehensive scheme (Chapter 
39) that holds local school boards accountable to the State for student achievement in the 
public schools. When a school district falls short of Chapter 39's accreditation criteria, the 
State Commissioner of Education may select from 10 possible sanctions, including 
appointment of a master to oversee the district's operations, Tex. Educ. Code Ann. § 

39.13 1(a)(7), or appointment of a management team to direct operations in areas of 
unacceptable performance or to require contracting out of services, § 39.131(a)(8). Texas, 
a covered jurisdiction under § 5 of the Voting Rights Act of 1965, submitted Chapter 39 
to the United States Attorney General for a determination whether any of the sanctions 
affected voting and thus required preclearance. While the Assistant Attorney General for 
Civil Rights did not object to §§ 39. 13 1(a)(7) and (8), he cautioned that under certain 
circumstances their implementation might result in a § 5 violation. Texas subsequently 
filed a complaint in the District Court, seeking a declaration that § 5 does not apply to the 
§§39,131 (a)(7) and (8) sanctions. The court did not reach the merits of the case because 
it concluded that Texas's claim was not ripe. 

Held: Texas's claim is not ripe for adjudication. A claim resting upon "'contingent future 
events that may not occur as anticipated, or indeed may not occur at all,"' is not fit for 
adjudication. Thomas v. Union Carbide Agricultural Products Co., 473 U.S 568, 581, 

87 L. Ed. 2d 409, 105 S. Ct. 3325. Whether the problem Texas presents will ever need 
solving is too speculative. Texas will appoint a master or management team only after a 
school district falls below state standards and the Commissioner has tried other, less 
intrusive sanctions. Texas has not pointed to any school district in which the application 
of §39.13 1(a)(7) or (8) is currently foreseen or even likely. Even if there were greater 
certainty regarding implementation, the claim would not be ripe because the legal issues 
Texas raises are not yet fit for judicial decision and because the hardship to Texas of 
withholding court consideration until the State chooses to implement one of the sanctions 
is insubstantial. Ses Abbott Laboratories v. Gardner, 387 U.S. 136, 149, Pp. 4-6, 18 L. 
Ed. 2d 681,87 S. Ct. 1507. 


'’/ This is federal litigation involved with the attempt by the Texas Education 
Agency to wrest political control of school districts from minority elected officials. 
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Affirmed. 


Appellant, the State of Texas, appeals from the judgment of a three-judge district court 
for the District of Columbia. The State had sought a declaratory judgment that the 
preelearance provisions of § 5 of the Voting Rights Act of 1965, 79 Stat. 439, as 
amended, 42 U.S.C. § 1973c, do not apply to implementation of certain sections of the 
Texas Education Code that permit the State to sanction local school districts for failure to 
meet state-mandated educational achievement levels. This appeal presents the question 
whether the controversy is ripe. 

1 

In Texas, both the state government and local school districts are responsible for the 
public schools. There are more than 1,000 school districts, each run by an elected school 
board. In 1995, the Texas Legislature enacted a comprehensive scheme (Chapter 39) that 
holds local school boards accountable to the State for student achievement. Tex. Educ. 
Code Ann. §§ 39.021-39.131 (1996). Chapter 39 contains detailed prescriptions for 
assessment of student academic skills, development of academic performance indicators, 
determination of accreditation status for school districts, and imposition of accreditation 
sanctions. It seeks to measure the academic performance of Texas schoolchildren, to 
reward the schools and school districts that achieve the legislative goals, and to sanction 
those that fall short. 

When a district fails to satisfy the State's accreditation criteria, the State Commissioner of 
Education may select from 10 possible sanctions that are listed in ascending order of 
severity. §§ 39.131(a)(l)-(10). Those include, "to the extent the Commissioner 
determines necessary," § 39. 131(a), appointing a master to oversee the districfs 
operations, §39.131 (a)(7), or appointing a management team to direct the districfs 
operations in areas of unacceptable performance or to require the district to contract for 
services from another person, § 39.131(a)(8). When the Commissioner appoints masters 
or management teams, he "shall clearly define their powers and duties" and shall review 
the need for them every 90 days. § 39. 1 3 1 (e). A master or management team may 
approve or disapprove any action taken by a school principal, the district superintendent, 
or the districfs board of trustees, and may also direct them to act. §§ 39.131(e)(1), (2). 
State law prohibits masters or management teams from taking any action concerning a 
district election, changing the number of members on or the method of selecting the 
board of trustees, setting a tax rate for the district, or adopting a budget which establishes 
a different level of spending for the district from that set by the board. §§ 39. 13 1(e)(3)- 
( 6 ). 

Texas is a covered jurisdiction under § 5 of the Voting Rights Act of 1965, see 28 CFR 
pt. 51, App. (1997), and consequently, before it can implement changes affecting voting 
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[*299] it must obtain preclearance from the United States District Court for the District 
of Columbia or from the Attorney General of the United States. 42 U.S.C. § 1973c. Texas 
submitted Chapter 39 to the Attorney General for administrative preclearance. The 
Assistant Attorney General * requested further information, including the criteria used to 
select special masters and management teams, a detailed description of their powers and 
duties, and the difference between their duties and those of the elected boards. The State 
responded by pointing out the limits placed on masters and management teams in § 

39. 13 1(e), and by noting that the actual authority granted "is set by the Commissioner at 
the time of appointment depending on the needs of the district. " App. to Juris. Statement 
99a. After receiving this information, the Assistant Attorney General concluded that the 
first six sanctions do not affect voting and therefore do not require predearance. He did 
not object to §§ 39.131(a)(7) and (8), insofar as the provisions are "enabling in nature," 
but he cautioned that "under certain foreseeable circumstances their implementation may 
result In a violation of Section 5" which would require preclearance. Id., at 36a. 

Footnotes 

* The authority for determinations under § 5 has been delegated to the Assistant Attorney 
General for the Civil Rights Division. 28 CFR 51.3 (1997). 

End Footnotes 

On June 7, 1996, Texas filed a complaint in the United States District Court for the 
District of Columbia, seeking a declaration that § 5 does not apply to the sanctions 
authorized by §§ 39.131(a)(7) and (8), because (1) they are not changes with respect to 
voting, and (2) they are consistent with conditions attached to grants of federal financial 
assistance that authorize and require the imposition of sanctions to insure accountability 
of local education authorities. The District Court did not reach the merits of these 
arguments because it concluded that Texas's claim was not ripe. We noted probable 
jurisdiction. 521 U.S. (1997). [*300] 

11 

(2)HN2A claim is not ripe for adjudication if it rests upon '"contingent future events that 
may not occur as anticipated, or indeed may not occur at all .'" Thomas v. Union Carbide 
Agricultural Products Co., 473 U.S. 568, 581, 87 L. Ed. 2d 409, 105 S. Ct. 3325 (1985) 
(quoting 13A C. Wright, A. Miller, & E. Cooper, Federal Practice and Procedure § 3532, 
p. 1 12 (1984)). Whether Texas will appoint a master or management team under §§ 
39.131(a)(7) and (8) is contingent on a number of factors. First, a school district must fall 
below the state standards. Then, pursuant to state policy, the Commissioner must try first 
"the imposition of sanctions which do not include the appointment of a master or 
management [**1260] team," App. 10 (Original Complaint P12). He may, for example, 
"order the preparation of a student achievement improvement plan . . . , submission of the 
plan to the Commissioner for approval, and implementation of the plan," § 39.131(a)(3), 
or "appoint an agency monitor to participate in and report to the agency on the activities 
of the board of trustees or the superintendent," § 39. 13 1(a)(6). It is only if these less 
intrusive options fail that a Commissioner may appoint a master or management team, Tr. 
of Oral Arg. 16, and even then, only "to the extent the Commissioner determines 


64 



77 


necessary,” § 39.131(a). Texas has not pointed to any particular school district in which 
the application of §§ 39.131 (a)(7) or (8) is currently foreseen or even likely. Indeed, 
Texas hopes that there will be no need to appoint a master or management team for any 
district. Tr. of Oral Arg, 16-17. Under these circumstances, where "we have no idea 
whether or when such [a sanction] will be ordered," the issue is not fit for adjudication. 
Toilet Goods Assn., Inc. v. Gardner, 387 U.S. 158, 163, 18 L, Ed. 2d 697, 87 S. Ct. 1520 
(1967); see also ifenne V. Geary, 501 U.S. 312, 321-322, 115 L. Ed. 2d 288, 111 S. Ct. 
2331 (1991), 

Even if there were greater certainty regarding ultimate implementation of 
paragraphs (a)(7) and (a)(8) of the statute, we do not think Texas's claim would be ripe. 
Ripeness "requires [*301] us to evaluate both the fitness of the issues for judicial 
decision and the hardship to the parties of withholding court consideration." Abbott 
Laboratories v. Gardner, 387 U.S. 136, 149, 18 L, Ed. 2d 681, 87 S. Ct. 1507 (1967). As 
to fitness of the issues: Texas asks us to hold that under no circumstances can the 
imposition of these sanctions constitute a change affecting voting. We do not have 
sufficient confidence in our powers of imagination to affirm such a negative. The 
operation of the statute is better grasped when viewed in light of a particular application. 
Here, as is often true, "determination of the scope . . . of legislation in advance of its 
immediate adverse effect in the context of a concrete case involves too remote and 
abstract an inquiry for the proper exercise of the judicial function." Longshoremen v. 
Boyd, 347 U.S, 222, 224, 98 L. Ed. 650, 74 S. Ct. 447 (1954). In the present case, the 
remoteness and abstraction are increased by the fact that Chapter 39 has yet to be 
interpreted by the Texas courts Thus, "postponing consideration of the questions 
presented, until a more concrete controversy arises, also has the advantage of permitting 
the state courts further opportunity to construe” the provisions. Renne, 501 U.S. at 323. 

And as for hardship to the parties: This is not a case Wkt Abbott Laboratories v. 
Gardner,!,^! U.S, 136, 152, 18 L. Ed. 2d 681, 87 S. Ct. 1507 (1967), where the 
regulation at issue had a "direct effect on the day-to-day business" of the plaintiffs, 
because they were compelled to affix required labelling to their products under threat of 
criminal sanction, Texas is not required to engage in, or to refrain from, any conduct, 
unless and until it chooses to implement one of the noncleared remedies. To be sure, if 
that contingency should arise compliance with the preclearance procedure could delay 
much needed action. (Prior to this litigation, Texas sought preclearance for the 
appointment of a master in a Dallas County school district, and despite a request for 
expedition the Attorney General took 90 days to give approval. See Brief for Petitioner 
37, n. 28.) But even that inconvenience is avoidable. If Texas is confident that [*302] 
the imposition of a master or management team does not constitute a change affecting 
voting, it should simply go ahead with the appointment. Should the Attorney General or a 
private individual bring suit (and if the matter is as clear, even at this distance, as Texas 
thinks it is), we have no reason to doubt that a district court will deny a preliminary 
injunction. See Presley v. Etowah County Comm'n, 502 U.S. 491, 506, 117 L. Ed. 2d 51, 
1 12 S. Ct. 820 (1992); City of Lockhart v. UniledStates, 460 U.S. 125, 129, n. 3, 74 L. 
Ed. 2d 863, 103 S. Ct. 998 (1983). Texas claims that it suffers the immediate hardship of 
a "threat to federalism," But that is an abstraction ~ and an abstraction no graver than the 


65 



78 


"threat to personal freedom” that exists whenever an agency regulation is promulgated, 
which we hold inadequate to support suit unless the person's primary conduct is affected. 
Cf Toilet Goods Assn., 387 U S at 164. 

In sum, we find it too speculative whether the problem Texas presents will ever 
need solving; we find the legal issues Texas raises not yet fit for our consideration, and 
the hardship to Texas of biding its time insubstantial. Accordingly, we agree with the 
District Court that this matter is not ripe for adjudication. 

The judgment of the District Court is affirmed. 

V. Continued Need for Section 5 

Although there has been significant improvement in the ability of Latinos to 
participate in the political process since the passage of the Voting Rights Act, LULAC 
believes that Section 5 and the other remedial provisions of the VRA are still needed 
today to insure that gains made are not eroded by future enactments and practices. As the 
discussion above shows Texas and its local jurisdictions continue to enact election 
provisions that aim to shove minorities back. Moreover, the Texas 2000 Redistricting 
Plan for the Texas House of Representatives failed to secure Section 5 approval because 
it reduced the number of districts that would allow Latinos to elect candidates by at least 
four districts. 

Finally, a number of changes should be considered to strengthen the Voting Rights Act. 
For instance, vote dilution challenges under Section two are dependent on expert 
analysis. Yet, successful plaintifts cannot recover the costs of expert witnesses under the 
current fee shifting provisions of the Act. This should be amended to allow recovery for 
successful plaintiffs in Voting Rights Act challenges. Moreover, recent Supreme Court 
cases have pulled back the scope of Section 5 coverage so that election practices that 
were adopted with a discriminatory purpose can only be challenged under Section 5 if it 
can be shown that the adopted voting change leads to a retrogression in the position of 
minority voters. Thus, if a jurisdiction has maintained a discriminatory election system 
and purposefully modifies that system to maintain its discriminatory features it cannot be 
challenged as violative of Section 5. Section 5 should be amended to allow review of the 
motive behind a voting procedures enactment. 


66 



79 


Mr. Chabot. Thank you very much, Mr. Garza. 

Mr. Derfner, you are recognized for 5 minutes. 

TESTIMONY OF ARMAND DERFNER, VOTING RIGHTS 
ATTORNEY, DERFNER, ALTMAN & WILBORN 

Mr. Derfner. Thank you very much, Mr. Chairman. It’s an 
honor and a privilege to appear here again, to try to help this Com- 
mittee in its crucially important work. And I thank the Committee 
and the Members for their dedication to this task. 

My experience, or my work with the Voting Rights Act does go 
back, as the Chairman was kind enough to note. I’ll be talking here 
today about what I’ve learned in that period; but especially about 
what I’ve learned in the most recent times. Because even today, 40 
years later, in the 21st century. I’m still dedicated to the same 
tasks that the Committee is focusing on. 

And I should mention that, although I live in South Carolina and 
most of my work today is in South Carolina, I also work, and have 
worked, in many of the other covered jurisdictions; have been in- 
volved in cases in Mississippi, Alabama, Louisiana, Virginia, Geor- 
gia, Florida, and several of the other States. 

What that experience has told me is how important the Voting 
Rights Act — the Voting Rights Act has been called the most suc- 
cessful civil rights act ever passed, and that’s clearly true. It’s true 
for several reasons. 

Not only did it end disfranchisement and total denial of the right 
to vote in the South, and eventually in the Southwest and other 
areas; but it also has shown a remarkable capacity to grow, to an- 
ticipate additional problems, new problems that came up. And that 
has been principally through the mechanism of section 4. 

In the Voting Rights Act, Congress essentially said, “We know 
there are problems out there. We are going to deal now with the 
problems that we can identify. But we are going to pass a statute 
focusing on section 4 that will be capable of adapting to new prob- 
lems, because we know that when we eliminate the problems of 
today, new problems will crop up.” 

And so, in that respect, section 4 has been the mechanism for 
keeping the voting rights alive, vibrant, and dynamic; and through 
it, some of the other key provisions: section 5, the preclearance pro- 
vision; sections 6, 7, and 8, dealing with Federal examiners and ob- 
servers; and indirectly, section 203, dealing with the rights of lan- 
guage minority voters to assistance in casting their votes. 

Because these provisions are temporary, it has been necessary 
for Congress to reconvene periodically to consider reauthorization, 
as you are doing today. That’s a very healthy thing, frankly, for a 
body politic to do, to take a look and see if the laws of yesterday 
are still needed today. 

What this Congress has learned and this Committee has learned 
each time in the past is that, yes, in fact, although there’s been 
major progress, the problems also continue; and therefore, each 
time. Congress has said, “Don’t stop now.” And indeed. Congress 
has said on each of the prior occasions that it could see new prob- 
lems, or new nuances. And so each time the law has not only been 
reauthorized, but has been brought up to date by amendments or 
modifications to deal with newly emerging problems. 
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I think you will find that the same thing is true today. And with- 
out going into detail, I would just refer the Committee to my state- 
ment in which I talk about some of the things that I have been in- 
volved in personally, just in my own little corner of the Nation, in 
South Carolina. And this is just in the past decade or two; so we 
are not talking about the distant past. 

And if you’ll take a look, what I talk about are instances of ma- 
nipulating municipal boundaries to fence some citizens out — ^basi- 
cally, minority citizens; moving a registration office to a less con- 
venient location; campaigns by private citizens to intimidate Black 
voters. The list goes on and on. And the things that we used to see 
all the time, we still, unfortunately, see. 

Some of these are purposeful, without question; some of them 
may not be. But the bottom line is still the same, that it’s the mi- 
nority voters who get hurt, and our body politic is injured. 

I want to focus just on two particular things that I think tell 
more than anything else what the problems are today, and how 
telling they are. And so the first one, if you have a chance, if you 
have my statement, attached to my statement is an ad that ran in 
an election about a dozen years ago, between a White and Black 
candidate for probate judge of Charleston County. 

And you can see, it was the White candidate’s ad. And what he 
printed was a picture of himself and a picture of his Black oppo- 
nent, making it very clear to every voter there — especially every 
White voter — just who was White and who was Black. And as cam- 
paigners yourself, you know you never publish your opponent’s pic- 
ture or give him or her publicity, unless you want to publish it to 
show something bad. And this White candidate knew that in our 
community racial discrimination sells, and the way to win elections 
is to divide the races. 

The other indication is another exhibit that I brought. And this 
is a very recent case that just ended earlier this year, the case of 
United States u. Charleston County, in which the Justice Depart- 
ment and myself and other lawyers representing private litigants 
fought a 4-year battle to overturn the discriminatory election meth- 
od in Charleston County. 

We won, and as soon as we won, that case — the legislature 
adopted the exact same method for the school board. And if it had 
not been for the Justice Department’s objection under the Voting 
Rights Act, if it had not been for the Voting Rights Act, we’d be 
back in court again. A clear indication of the value and importance 
of the act. 

In conclusion — and again, I say there are many more examples 
in my statement — you will, in these hearings, as the days go for- 
ward, hear many tales of progress. And that’s a wonderful thing. 
But you’ll also hear continuing problems. And what we’ll hear is 
that — and I know this — that the Voting Rights Act and section 4 
and the special provisions that it brings have been vital to that 
progress. 

Continuation of the act is vital to continuation of the progress. 
And so my message to you today is: Don’t stop now. Thank you 
very much. 

[The prepared statement of Mr. Derfner follows:] 
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Prepared Statement of Armand Derfner 

Mr. Chairman and members of the subcommittee, thank you for the opportunity 
to appear and testify concerning the critically important legislation before you. I 
have had the privilege of testifying before this subcommittee many times about the 
Voting Rights Act, going back to my first time more than 30 years ago. I have al- 
ways known that the right to vote will be vigorously protected by this subcommittee, 
and I note that the current Chair of the full Committee, Rep. Sensenbrenner, was 
a strong champion of the Voting Rights Act at the time of the last extension in 1982. 

The Voting Rights Act was passed on August 6, 1965, against a back^ound of 
ninety years of failure to enforce the Fifteenth Amendment. The original heart of 
the Voting Rights Act was Section 4, which suspended literacy and understanding 
tests, and similar devices, in certain “covered jurisdictions,” mostly in the Deep 
South. 

The suspension of the tests was for five years. During the five years, other rem- 
edies were in play, all based on the coverage formula, or “trigger” contained in Sec- 
tion 4 of the Act, which was codified at 42 U.S.C. § 1973b. The most important of 
which was Section 5, the preclearance provision. In 1965, Congress knew that in the 
past, whenever one type of discrimination had been blocked another had sprung up 
to take its place, sometimes within twenty-four hours. Section 5 was Congress’s an- 
swer to this problem. Section 5 simply provided that in a covered jurisdiction, no 
change in any voting law or procedure could be enforced until the change had been 
precleared by the jurisdiction through either a three-judge U.S. District Court in the 
District of Columbia or the Attorney General. In order to gain preclearance, the cov- 
ered jurisdiction would have to show that its proposed change was not discrimina- 
tory in purpose and not discriminatory in effect. Section 5 was deliberately drawn 
as broadly as possible, to cover changes that could affect voting even in a minor 
way, because although Congress was confident that there would be widespread at- 
tempts to evade the Voting Rights Act, it could not predict exactly what forms those 
evasions would take 

In addition to the preclearance remedy of Section 5, Section 4 coverage also trig- 
gered oversight of the local registration and election process by authorizing the 
United States Department of Justice to send federal registration examiners and 
election observers to the covered jurisdiction. 

There were several provisions of the new Voting Rights Act that were not limited 
to covered jurisdictions; the one that came to be most important was Section 2, 
which generally barred discrimination in voting on account of race. 

The initial focus of efforts under the Act was on registration and voting, through 
suspension of literacy tests. By 1970, as the initial five-year special coverage period 
was winding up, the literacy test suspension had resulted in registration of an esti- 
mated one million new black voters in the covered states. 

On the other hand, as black citizens overcame barriers to registering and casting 
ballots, new barriers were being erected to insure that, while blacks might vote, 
their favored candidates couldn’t win. Congress’s faith in the ingenuity of those who 
had been relying on discriminatory literacy tests was being quickly rewarded. A 
1968 report of the Civil Rights Commission perceptively reported a sharp growth 
in vote dilution techniques as new methods of voting discrimination. The report spe- 
cifically singled out redistricting measures, shifts to at-large elections, and changes 
in local government boundaries. 

The other temporary remedies went through similar evolutions. Thus, the need 
for federal examiners under Sections 6 and 7 declined as registration barriers large- 
ly disappeared, but the need for federal election observers under Section 8 increased 
as the focus of efforts shifted from registration office difficulties to Election Day 
problems. 

Rejecting the argument that Section 5 should be limited to measures directly af- 
fecting the right to register and to cast a ballot, the Supreme Court in 1969 held 
that the broad reach of Section 5 covered these changes in “systems of representa- 
tion” because, as the reapportionment cases recognized, “the right to vote can be af- 
fected by a dilution of voting power as well as by an absolute prohibition on casting 
a ballot.” 

The trends perceived by the Civil Rights Commission in 1968 were the beginning 
of an epidemic of dilution methods in the covered jurisdictions. In fact, of the 1300-1- 
changes to which the Attorney General has objected to date, the vast majority have 
involved changes in representational systems, or, to put it in plainer terms, gerry- 
manders and related tactics: redistricting; changes to at-large or multimember dis- 
tricts; annexations superimposed upon at-large election systems; majority-runoff re- 
quirements; and anti-single-shot methods such as full-slate laws and numbered 
places. Since an objection is the equivalent of a court injunction, the large number 
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of objections shows how central the role of preclearance is in guarding the right to 
vote. 

Furthermore, well over half of the objections have come since the last reauthoriza- 
tion of the Act in 1982, which makes it plain that the problem has not receded, and 
the need for preclearance continues today. 

The sto^ of the Voting Rights Act did not end in 1965; it was just beginning. Be- 
cause of its effectiveness in checking the growth of vote dilution and the dem- 
onstrated need to continue its protections, Congress extended Section 5 for five 
years in 1970, and for seven more years in 1975. Both of the extensions in 1970 
and 1975 were marked by vigorous debate in Congress and by extensive hearings 
and reports documenting the continuing abuses that justified the continued need for 
the preclearance remedy. Increasingly, these abuses fell in the area of vote dilution; 
and the 1975 hearings, reports, and floor debates are especially filled with account 
after account of gerrymandering, discriminatory at-large elections, improper munic- 
ipal annexations, and similar methods that too often proved effective in keeping the 
newly registered black voters from exercising their votes effectively. The administra- 
tive record under Section 5 demonstrated, though, that effective weapons against di- 
lution could he developed. 

The actual mechanism of the extension was by amending and expanding Section 
4’s coverage trigger, which had the effect of continuing Section 5 (and Sections 6- 
8), and expanding their reach to include new jurisdictions under an expanded cov- 
erage formula. 

The 1975 amendments also added a new dimension to the Voting Rights Act, in 
the form of provisions designed to protect certain language-minority voters (Amer- 
ican Indian, Asian American, Alaskan Native, and Spanish-heritage) from discrimi- 
nation. The key new provision, which is temporary, required bilingual assistance in 
some areas where language-minority voters are highly concentrated. In addition, a 
clause was added to Section 2 — the general ban on voting discrimination — prohib- 
iting voting discrimination on account of language-minority as well as on account 
of race. 

In 1982, the temporary provisions were extended again, both the preclearance pro- 
visions of Section 5 and the language assistance provisions of Section 203. The ex- 
tension was accomplished, as in earlier times, by amending Section 4, which con- 
tains the coverage formula or “trigger.” The temporary provisions whose application 
is “triggered” by Section 4 coverage include not only Section 5 (preclearance) but 
also Sections 6, 7 and 8 (federal examiners and election observers). (Also, of course, 
in 1982, Congress amended Section 2 to provide that existing voting schemes would 
be invalid if they “result” in discrimination without the heavy burden of proving dis- 
criminatory purpose.) 

The 1982 extension was for 25 years. It was accomplished by specifying that pe- 
riod in the trigger formula of Section 4(a)(8) of the Act, which is now codified at 
42 U.S.C. § 1973b(a)(8). This was obviously a much more realistic view of how long 
it might take to overcome voting discrimination. In a Nation where slavery lasted 
for a quarter of a millennium, where another century went by with racial segrega- 
tion in full force before the Voting rights Act, where, in other words, the Voting 
Rights Act sought to change nearly 20 generations of human behavior, the problem 
could certainly not be solved in 5 or 10 or 17 years. 

Indeed, I do not assume that the Congresses of 1965, 1970 or 1975 thought they 
were solving the problem of voting discrimination once and for all. Rather, they 
were acting judiciously and cautiously to apply an appropriate remedy for a limited 
time period, and calling for a review at the end of that period to see if conditions 
had changed sufficiently to end the statute. Each time before now, that review has 
led Congress to decide that the time had not yet arrived to end the statute. In fact, 
each time Congress has held extensive hearings and compiled a detailed record of 
continuing problems not only justifying extension of Section 5 and the other tem- 
porary provisions but adding new remedies to address newly recognized problems. 
Two prime examples are the permanent elimination of literacy tests nationwide — 
achieved in two steps in 1970 and 1975 — and the amendment of Section 2 to adopt 
a “results” standard for proving discrimination. 

Another preeminent example of Congress’ strengthening of the Act to respond to 
new challenges is the addition of provisions protecting language minority citizens, 
both by expanding the trigger formula in section 4 and by enacting section 203 to 
provide assistance to language minority voters at all stages of the voting process. 
So too with the addition of section 208 in 1982, which allows voters who need assist- 
ance — including elderly and handicapped voters — to receive assistance from a per- 
son of their choice. 

Each time Congress has reviewed the Voting Rights Act in the past, it has been 
a learning experience for Congress and for the entire Nation. The Act has fulfilled 
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its role as a dynamic piece of legislation not only designed to deal with existing 
problems, but also well adapted to grow to meet new abuses as they arose. It is pre- 
cisely this ability of the Voting Rights Act to “head off new problems at the pass” 
that has continued to give it such vitality. Today this subcommittee has the oppor- 
tunity and obligation to continue the Act’s protections as we face new problems in 
the unending quest to guarantee the fully equal right to vote to all. 

These hearings represent a new visit by Congress to this arena, and based on my 
experience observing elections and voting since the 1982 extension, I believe Con- 
gress will come to the same conclusion in or before 2007 as it has on its previous 
reviews: it is not time yet to abandon the course. 

I practice law in Charleston, South Carolina, and I have studied voting and elec- 
tions not only there but elsewhere in my state and in the surrounding states. I know 
that the need for Section 5 is still there and I would like to tell you some of what 
I have seen that tells me so. This will be only one person’s experience, and I am 
sure you will hear in the coming weeks from others who have detailed accounts of 
problems in other areas. 

I also know there has been great progress, and I would not deny that for a mo- 
ment. But we started so far down that even with great progress we have too far 
to go to be ready to abandon a protection that is responsible for much of the 
progress. 

Let me talk to you briefly about five sets of cases I have personally been involved 
in my home state during the past two decades. This is not ancient history: if I want- 
ed to go into ancient history, i.e., back into the 1950’s or even the 1960’s and 1970’s, 
I would be here all day. Rather, what I will talk about happened in the time since 
the 1982 extension, indeed a lot of it in this very decade — the 21st century. 

I should also emphasize that my state is not alone. I do not believe South Caro- 
lina legislators or officials are more likely to do things that require the protection 
of the Voting Rights Act than their counterparts in other nearby states. On the con- 
trary, my experience tells me that my state is on the same wave length as other 
jurisdictions covered by Section 5, and that those other covered states need Section 
5 just as much as my state. 

The problems I will talk about are some of the same types of problems we encoun- 
tered in earlier times — but they are still with us. 

First, one of the problems that has plagued voters is manipulation of city bound- 
aries to maintain white control. This was the trick in Tuskegee, Alabama, that pro- 
duced the famous 1960 Supreme Court case of Gomillion v. Lightfoot. A few years 
later, one of the earliest Supreme Court cases under the Voting rights Act was Per- 
kins V. Matthews, in 1971, a case of mine in which Section 5 blocked the city of 
Canton, Mississippi from carrying out an annexation that added new white resi- 
dents to offset growth in black voting registration. 

The problem continues. In 1987 I brought a lawsuit against the city of Orange- 
burg, South Carolina, for the same thing. Orangeburg was once a round town, that 
is, it had been formed, like many cities, by drawing a circumference from a center 
point. As black voting grew, however, the town officials responded by a series of an- 
nexations that turned the town border into a jagged design of the most irregular 
shape. Our lawsuit resulted in a decision which allowed the annexations but mini- 
mized their discriminatory effect by changing from at-large elections to elections by 
fairly drawn districts or wards. A similar lawsuit in Hemingway, South Carolina, 
also blocked that city’s annexations, and the discriminatory nature of those annex- 
ations was plainly shown when the city decided that rather than annex nearby 
areas of black residents, it would simply undo the annexations of white people. In 
other words, if it could not carry out its discriminatory design, it had no use for 
these annexed areas. 

A second type of problems frequently encountered is harassment of poor or black 
voters at the polls. In a 1990 election for Probate Judge of Charleston County, a 
black candidate faced a white candidate. There was widespread intimidation of 
black voters at rural polling places, especially black voters who needed assistance 
because they were old, infirm or not fully literate. (And, by the way, it is no shame 
to need help with casting a vote in our elections: if you saw some of the Constitu- 
tional referendums on our ballot, you would need a Ph.D. to read them or make 
heads or tails out of them.) 

Despite the attempts to suppress black voting, the black candidate, Bernard Field- 
ing, won that election. However, the State Election Commission, acting on 
unverified complaints from some of the same people who had tried to intimidate the 
black voters, set the election aside. We had to appeal to the South Carolina Su- 
preme Court, which fortunately upheld Fielding’s election. One of the other features 
of that campaign was the white candidate tactic of running an ad with his black 
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opponent’s picture, to make sure that every white voter knew exactly who was white 
and who was black. 

That was not the last time we have seen intimidation of voters. In a trial in 2002, 
which I will discuss in a few minutes, there was testimony that attempts to intimi- 
date black voters continues as a frequent tactic. 

We also have problems sometimes recognizing laws of the land that protect voting 
rights. When you passed the National Voter Registration Act in the mid-1990’s 
(“Motor Voter law”), our then Governor simply announced that the law did not apply 
in South Carolina, and our then-Attorney General went to court to defend South 
Carolinas right to ignore the law. Again, fortunately, the court — this time a federal 
court — put a stop to that nonsense. The bill to the state, by the way, was $150,000 
in attorneys’ fees to us, not counting the cost of the State’s own lawyers including 
a special private counsel retained to augment its Attorney General’s staff. 

The presence of pervasive racial polarization among voters has not abated. Stud- 
ies by experts on all sides, including experts hired by the State, and repeated judi- 
cial decisions, have highlighted the continuing phenomenon. It is not just in elec- 
tions here and there, but throughout our State. In the most recent statewide redis- 
tricting case, a three-judge court took extensive note of the persistence of racially 
polarized voting, and how it affects the fundamental right to vote. Among the court’s 
findings, it said “the history of racially polarized voting in South Carolina is long 
and well-documented,” and the court cited the “disturbing fact” that there has been 
“little change in the last decade.” These findings echoed earlier findings. In fact, I 
am not aware of any one of the dozens and dozens of voting lawsuits in our state 
in which any single expert has ever said we do not suffer from racially polarized 
voting. 

Going from the large-scale to the intensely local, even the most minor, seemingly 
innocuous changes can be fraught with problems that hinder voters. Last year, in 
Charleston County, the registration office — which is also the location for “early ab- 
sentee voting” and resolving election day registration disputes — was moved from a 
central location, well served by bus lines and adjacent to other government offices — 
including public assistance agencies — to a remote location nearly half a mile from 
the nearest bus service. What does that mean if you don’t have a car, especially if 
you are a minority voter — who disproportionately don’t own cars? 

Perhaps the most notable case is a case that is hot off the presses — a case that 
started in 2001 and ended with a Supreme Court order less than a year ago. This 
case involved the method of electing the County Council in Charleston County. The 
County Council members were elected from nine separate districts until 1969, when 
there was a sudden change to at-large elections for the nine members. 

Unfortunately, when that change took place in 1969, it was precleared under Sec- 
tion 5. The reason is not entirely clear, but that was in the infancy of Section 5 and 
it was before the Supreme Court had highlighted the dilutive effects of at-large elec- 
tions. 

In any event, in 2001 the U.S. Department of Justice, along with a group of indi- 
vidual voters, brought a lawsuit to challenge the at-large elections as racially dis- 
criminatory. I was privileged to be one of the lawyers representing the plaintiffs in 
that case. The case was tried for six solid weeks in 2002, and it resulted in a sweep- 
ing decision overturning the at-large elections on the ground that system discrimi- 
nates against black voters on account of their race. The court issued a 75-page opin- 
ion analyzing in minute detail what the role of race has been and continues to be 
in our elections. Much of the evidence supporting the decision came from the Coun- 
ty’s own expert witness. The decision is a virtual primer about corrosive voting dis- 
crimination in my state and my county today, in the 21st century. 

Let me outline a few of the things this case tells us. First, there is severely ra- 
cially polarized voting, meaning that white voters rarely vote for candidates favored 
by black voters, especially if those candidates are black themselves. This was based 
on analysis not of old elections, but elections during the past 15 years, by experts 
for all sides. 

This pattern has had a predictable result. In a county with a population more 
than one-third black, only three of the 41 people elected to County Council since 
1970 were minority, including only one in the last decade. In that last decade, all 
nine black candidates supported cohesively by black voters were defeated in the gen- 
eral elections, as well as 90% of the 21 preferred candidates of whatever race. For 
example, black voters did best in 1998, but even in that year, the two white can- 
didates they supported won but the two black candidates they supported lost. 

Nor were these results accidental. In addition to demographic factors that are rel- 
evant in judging voting discrimination, there was powerful evidence of intimidation 
and harassment of blacks at the polls during the 1980s and 1990s and even as late 
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as the 2000 general election. There was also evidence of race baiting tactics used 
by political strategists. 

Perhaps the most telling sign of voting discrimination in Charleston County elec- 
tions was the Court’s finding that racial appeals of a subtle or not-so-subtle (i.e., 
overt) nature were used in election campaigns. The most telling of these examples 
were white candidates running ads or circulating fliers with photos of their black 
opponents — sometimes even darkened to leave no mistake — to call attention to the 
black candidates’ race in case any white voter happened to be unaware of it. 

This tactic is the surest sign of an atmosphere where voting discrimination flour- 
ishes; in locales where the tactic is used, this tactic says local politicians know race 
“sells,” and that is why they use it. How much more would they use race to buy 
and sell elections if the Voting Rights Act were not in place? 

After the district court’s decision, the County nevertheless appealed, and the deci- 
sion was resoundingly affirmed by the Fourth Circuit in an opinion by Judge J. 
Harvie Wilkinson. Still the County did not give up, but petitioned the U.S. Supreme 
Court, which refused to hear the case, and it finally ended with a new system de- 
signed to provide equal rights to all voters of all races. 

One important note: the County spent over $2,000,000 of taxpayers’ money in its 
defense of the discriminatory method of electing County Council members. 

Another telling note: the Charleston County School Board has an election method 
that is similar but not identical to the County Council. While the County Council 
case was going on, the South Carolina General Assembly, led by legislators from 
Charleston County, tried to change the school board method to adopt the most dis- 
criminatory features of the County Council. The then-Governor vetoed the first at- 
tempt, but the General Assembly tried again — even after the method had already 
been thrown out by the federal court. This time, the new Governor signed this dis- 
criminatory bill. Fortunately, Section 5 of the Voting Rights Act covered this voting 
change and when it was presented for preclearance under that Section, preclearance 
was denied. If Section 5 had gone out of existence, this bill would have become law 
even though its precise twin had already been found to be racially discriminatory. 

I cannot imagine clearer proof of the need to extend the trigger of Section 4 of 
the Voting rights Act so that Section 5 and other “temporary provisions” will con- 
tinue to protect voters. 

Striving for full equality in all areas especially the right to vote, is an obligation 
for every American. When we have such an effective protection in the form of the 
Voting Rights Act, we should not rush to abandon that protection prematurely sim- 
ply in the hope that equality will come. 

Finally, I want to say a word about the Constitution. I realize that Congress is 
not the only branch of government that will consider the Voting Rights Act, and I 
know there has been speculation about whether continuing the section 4 trigger will 
still be constitutional. I have no doubt that doing so is constitutional. I litigate in 
other covered states as well as South Carolina, and am familiar enough with some 
of those states to be confident that the record presented to you in these hearings 
will show that the types of problems I have outlined here are widespread in the cov- 
ered jurisdictions. Based on the record I expect you will see, there will be ample 
justification for continuing to provide special remedies in the covered jurisdictions, 
based on the eminently rational and well-tailored coverage formula of the section 
4 trigger. Moreover, while section 4 contains the trigger that imposes the special 
remedies, section 4 also contains a carefully tailored bailout, described by my fellow 
witness Mr. Hebert, which is essentially a “reverse trigger” that a covered jurisdic- 
tion can use to end coverage. With a rational coverage formula, with a record con- 
tinuing to justify that formula, and with a nuanced bailout in place, the Voting 
Rights Act is exactly the kind of congruent and proportional remedy that satisfies 
the Constitution. 

Thank you. Again, I salute the Members and the excellent staff for placing this 
crucial issue in the limelight. I would be pleased to answer any questions. 
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Mr. Chabot. Thank you very much, Mr. Derfner. 

Our final witness this morning will he Mr. Hehert. And you’re 
recognized for 5 minutes. 

TESTIMONY OF J. GERALD HEBERT, FORMER ACTING CHIEF, 
CIVIL RIGHTS DIVISION, U.S. DEPARTMENT OF JUSTICE 

Mr. Hebert. Thank you, Mr. Chairman. Chairman Chahot, Rep- 
resentative Nadler, and distinguished Committee Members, thank 
you for the opportunity to appear before you today. I’ll focus my 
comments on the bailout provisions of the Voting Rights Act, but 
I would at least like to put them in one broad context; which is 
that I do support an extension of the act, and I believe the bailout 
provisions, as they presently exist, are largely working. 

I’m also here today in my capacity as legal counsel to a number 
of the jurisdictions that have already bailed out, or are in the proc- 
ess of bailing out; including, among others, Augusta County, Vir- 
ginia, and Kings County, California. 

Now, we know that the Voting Rights Act is the crown jewel of 
civil rights. What we saw prior to 1965 is that case-by-case ap- 
proach to voting discrimination problems was not working. So Con- 
gress took a unique and fresh approach, by enacting the 
preclearance provisions of the Voting Rights Act, which set up a 
means by which jurisdictions that were subject to a certain cov- 
erage formula, and therefore are called covered jurisdictions, would 
be required to submit voting changes for preclearance. 

Now, the jurisdictions at that time could also bail out from cov- 
erage under the Voting Rights Act. And indeed, between 1965 and 
’70, several of them did. And what they had to do to bail out at 
that time was they had to show that they had used no test or de- 
vice — meaning like a literacy test, a poll tax, and so on — in a dis- 
criminatory manner for at least 5 years. 

Well, as of 1965, most of the covered jurisdictions were not able 
to meet that test, of course, because they had used literacy tests 
and poll taxes and other tests or devices in a discriminatory way 
for 5 years. And they also met the other part of the coverage for- 
mula, that less than 50 percent of their voting-age population was 
registered, or less than 50 percent had turned out to vote. 

Political subdivisions at that time were not allowed to bail out, 
either. If you were a political subdivision within an entirely covered 
State — like Virginia, for example, my home State — and you wanted 
to bail out, the State was the only entity that could bail out in a 
complete covered State. 

There were some States, as there are now, where you only had 
certain parts of the State that were covered. Representative Con- 
yers mentioned his home State of Michigan, where they have a cou- 
ple of townships, for example, that are still covered. In jurisdictions 
like that, that are in a State that’s only partially covered, the polit- 
ical subdivisions could bail out. 

Between 1965 and ’70, Alaska, three counties in Arizona, Elmore 
County, Idaho, and Wake County, North Carolina, all bailed out. 
Nash and Gaston County, Representative Watt, were not allowed 
to bail out. The Justice Department opposed that in those early 
years. 
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In 1970 to ’75, when Congress extended the act again, you had 
a couple of jurisdictions. The State of Alaska bailed out, as did the 
State of New York. And New York ended up getting recovered 
under the Voting Rights Act, when it was found that they had in 
fact used a test or device in a discriminatory manner. 

And my home State of Virginia in 1974 sought a bailout. And 
they were denied a bailout because there was evidence that the set- 
ting up of inferior schools for minority voters in fact disabled mi- 
nority voters from passing the literacy test. And so therefore, the 
literacy test in Virginia had a discriminatory impact, and they did 
not meet the bailout provisions. 

Now, Congress in 1982 dramatically changed the bailout provi- 
sions. And I’ll move quickly through this, but essentially, as a re- 
sult of the ’82 amendments, in the last 25 years you’ve now had 
a bailout standard that is totally different, and not focused on a 
time limit of 5 years showing a non-discriminatory test or device 
or so on. 

Instead, you have to show that within the last 10 years you have 
used no test or device; that there have been no final judgments or 
settlements that you’ve entered into as a jurisdiction because it’s 
been alleged that you discriminated on the basis of race, color, or 
membership in a language minority group in your voting and elec- 
tion practices; that there haven’t been any Federal examiners as- 
signed to your jurisdiction; that you’ve timely submitted all the vot- 
ing changes to the Justice Department for preclearance; that the 
Justice Department has not objected to any of your changes, or the 
D.C. court denied any of your changes. 

That’s what you have to show over a 10-year period. And quite 
frankly, for nearly, I would say, 90 percent of all the covered juris- 
dictions today, they could show at least that much. 

Now, you also have to show when you’re seeking the bailout that, 
if you’ve had any dilutive procedures, that you’ve in fact, in your 
voting system — that you’ve eliminated those. You have to show 
that you’ve engaged in constructive efforts to increase minority par- 
ticipation. 

You have to show that, if there has been any intimidation or har- 
assment of minority voters — and I will tell you today that there 
still is harassment and intimidation of minority voters — that you’ve 
made constructive efforts to eliminate it; and that you have en- 
gaged in other constructive efforts to expand the opportunity to 
register and to cast ballots; and that you’ve included minorities in 
running the election process, whether they work in the voter reg- 
istration office or as poll officials or on the electoral board. 

As someone mentioned earlier, I think that the jurisdictions that 
I have represented — and I have represented all nine of the jurisdic- 
tions that have bailed out since the ’82 amendments — the jurisdic- 
tions have been able to meet that. 

Now, why, though, have there not been more? The simple answer 
to that — and I’ll use this point really to sum up — is that I think 
a lot of the jurisdictions don’t really know about the bailout provi- 
sions and how easy it is, frankly, to meet them if you’ve engaged 
in non-discriminatory voting behavior. 

And that’s the key part of that answer; is that jurisdictions today 
want to be able to demonstrate that they have a good record, that 
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they offer equal opportunity. And when they find out that the bail- 
out provisions are available to show that and to show their citizens 
that we do have an open process, they’ve pursued it, and they’ve 
been proud of it. 

The bailout provisions are really an incentive for the covered ju- 
risdictions, which have a presumption that they discriminate, to 
show that, in fact, they have a clean record. That’s what you in- 
tended when you enacted the bailout provisions; and thus far, 
they’ve worked very well. 

I’ve submitted to you a chart. I’m going to ask permission to sub- 
mit written testimony at the conclusion of this hearing. I’ll do it 
within a prescribed time period, Mr. Chairman, to extend my re- 
marks and give you additional information on what I agree with 
Mr. Watt, Congressman Watt; that this is perhaps one of the more 
central parts to show that the Voting Rights Act today is not only 
constitutional, but that it in fact works to end discrimination. And 
that’s what it was intended to do. And it’s a law that we’re all very 
proud of. Thank you very much. 

[The prepared statement of Mr. Hebert follows:] 

Prepared Statement of J. Gerald Hebert 

Good morning Chairman Chabot, Rep. Nadler, and distinguished committee mem- 
bers. Thank you for the opportunity to testify before you today. I will focus my com- 
ments on the bailout provisions of the Voting Rights Act (VRA), but would like to 
state at the beginning that the Act should be extended and the bailout provisions 
be retained largely in their present form. 

The marches, protests, and struggles of the civil rights community culminated in 
1966 with the passage of the VRA. Individual adjudication of disputes had been in- 
effective in securing minority citizens an equal opportunity to cast their ballots. 
Congress took a fresh approach, establishing a formula subjecting certain jurisdic- 
tions to administrative or judicial preclearance of changes affecting voting, and set- 
ting up a means for those jurisdictions to bailout out of coverage at a later date. 

A jurisdiction is covered, and required to preclear all changes effecting voting, if 
it (1) maintained a test or device as a prerequisite to voting as of one of three fixed 
dates, and (2) as of that date either less than 50 percent of its voting age residents 
were not registered to vote or less than 60 percent of its voting age residents actu- 
ally voted. 

Between 1965 and 1982, these covered jurisdictions could bailout of coverage by 
demonstrating in an action for declaratory judgment before a three-judge panel of 
the United States District Court of the District of Columbia that no test or device 
had been used in a given number of years. Political subdivisions, such as counties, 
were prohibited from bailing out separately if they were located within a state that 
was covered in its entirety.^ 

In 1982, Congress enacted two major revisions to the bailout provisions. First, po- 
litical subdivisions could bailout separately from their covered jurisdictions. Second, 
the bailout criteria were changed to “recogniz[e] and reward!] their good conduct, 
rather than require[e] them to await an expiration date which is fixed regardless 
of the actual record.”^ 

Under the current bailout formula, a covered jurisdiction must first demonstrate 
that in the past 10 years: (1) no test or device has been used to determine voter 
eligibility with the purpose or effect of discrimination, (2) no final judgments, con- 
sent decrees, or settlements have been entered against the jurisdiction for racially 
discriminatory voting practices, (3) no federal examiners have been assigned to mon- 
itor elections, (4) there has been timely submission of all voting changes and full 
compliance with §5, and (5) there have been no objections by the Department of 
Justice or the District Court for the District of Columbia to any voting changes.^ 
Second, the jurisdiction bears the burden of proving at the time bailout is sought 
that any dilutive voting procedures have been eliminated, constructive efforts have 


^City of Rome v. United States, 446 U.S. 156, 167 (1980). 

2 1982 S. Rep. No. 417, 97th Cong., 2d Sess. 46, as reprinted in 1982 U.S.C.C.A.N. at 222. 
3 42 U.S.C. § 1973b(l)(A-E) (2005). 
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been made to eliminate any known harassment or intimidation of voters, and it has 
engaged in other constructive efforts at increasing minority voter participation such 
as, expanding opportunities for convenient registration and voting and appointing 
minority election officials throughout all stages of the registration/election process.^ 

The current bailout formula was an important step towards achieving the goals 
of the VRA. It gave covered jurisdictions an incentive to move beyond the status 
quo, and to improve accessibility to the electoral process for minorities. As the Sen- 
ate Judiciary Committee report stated, “the goal of the bailout ... is to give cov- 
ered jurisdictions an incentive to eliminate practices denying or abridging opportu- 
nities for minorities to participate in the political process.”® 

Congress should examine whether there is evidence that the bailout provision ac- 
tually “providefd] additional incentives to the covered jurisdictions to comply with 
laws protecting the voting rights of minorities, and . . . improve[d] existing election 
practices.”® I believe it has. 

The Supreme Court has indicated a strong Congressional record demonstrating 
the existence of discrimination is required when legislating in this area.'^ In 1970, 
1975 and 1982, Congress commissioned studies to collect evidence on voter discrimi- 
nation. In 1970, the Act was extended because while there was a significant in- 
crease in black voter registration, there was continued racial discrimination in the 
electoral process (e.g., switching from single-member districts to at-large elections, 
redrawing boundaries, minority candidates prevented from running, illiterate voters 
being denied assistance, racial discrimination in selection of poll officials, harass- 
ment, intimidation) and black voter registration rate lagged behind white rate.® 
Similarly, in 1975 minority registration rates improved, but still lagged behind 
whites and restrictions on registration, casting a ballot, running for office, intimida- 
tion and vote dilution still existed.® In 1982, the Commission on Civil Rights report 
documented continued resistance by individuals and local jurisdictions to increased 
minority participation in elections and to complying with the VRA. What evidence 
about all this exists today? Congress has a duty, whether it extends the Act or not, 
to answer this question. 

I have served as legal counsel to all of the jurisdictions that have bailed out since 
the 1982 amendments to the VRA. All of them are in Virginia and are listed in Ap- 
pendix A. 

Local jurisdictions with which I have worked have expressed to me several advan- 
tages that they derive from the current bailout formula. For instance, by requiring 
them to prove a ten-year record of good behavior and to demonstrate improvements 
to the elections process for minorities, these covered jurisdictions are afforded a pub- 
lic opportunity to prove it has fair, non-discriminatory practices. Second, while bail- 
outs come with some costs (on average about $5,000 for legal expenses), it is still 
less costly than making § 5 preclearance submissions indefinitely. Finally, once bail- 
out is achieved local jurisdictions are afforded much more flexibility and efficiency 
in making routine changes, such as moving a polling place. 

For all of its advantages, however, only a few jurisdictions have bailed out. Some 
argue § 5 should be retained because jurisdictions have not been achieving bailout 
on a mass scale, and that this is evidence there are still many problems with the 
election processes in these jurisdictions. i® This assumes that jurisdictions are apply- 
ing and being denied, when really the problem is that jurisdictions are just not ap- 
plying. (See Appendix A). Why is this? 

One reason might be that smaller localities just do not know the bailout option 
is available to them, or it seems too complicated or time consuming. For the vast 
majority of jurisdictions, the process is relatively straightforward and easy. I would 
recommend that when the legislation is reauthorized. Congress suggest the Depart- 
ment of Justice provide more information to localities about how to achieve bailout 
and encourage them to do so. 

Another reason posited for the lack of bailouts is that the criteria are thought to 
be too difficult to meet. That is not the case. Most of the factors to be demonstrated 
are easily proven for jurisdictions that do not discriminate in their voting practices. 


“42 U.S.C. §1973b(l)(F) (2005). 

S 1982 S. Rep. No. 417, 97th Cong., 2d Sess. 46, 60, as reprinted in 1982 U.S.C.C.A.N. at 238. 
GId at 222 

’’City ofBoerne, 521 U.S. 507, 525 (1997). 

® Paul F. Hancock and Lora L. Tredway, The Bailout Standard of the Voting Rights Act: An 
Incentive to End Discrimination, 17 Urb. Law. 379, 393—394 (1985). 

’•Id. 397, fn. 93-98. 

Vernon Francis et al., Preserving a Fundamental Right: Reauthorization of the Voting 
Rights Act, Lawyers’ Committee for Civil Rights Under Law, at 11, June 2003. 
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One factor, proving § 5 compliance, is often cited as the most difficult to meet be- 
cause opponents to bailout are likely to be able to find some small change that was 
not precleared. But this is not an obstacle either. 

There are several reasons why demonstrating § 5 compliance should be retained 
as part of the bailout formula. First, DOJ will allow a jurisdiction that inadvertently 
failed to submit a few changes to submit those changes for preclearance at the time 
bailout is sought, and thus the preclearance is nunc pro tunc. Second, the legislative 
history shows that Congress thought that for changes which “are really de minimis” 
the “courts and Department of Justice have used and will continue to use common 
sense.” While this process of going back and making these § 5 submissions can be 
time-consuming, it ensures full compliance with the Act and is faithful to the lan- 
guage and spirit of the law. 

While most jurisdictions who have sought bailout since 1982 have had to make 
few such submissions, (See Appendix A) some county officials know that political 
subdivisions, such as towns and cities within the county, have not made any sub- 
missions. This affects the County’s ability to obtain an expedited bailout. In King’s 
County, California, for example, 40-60 submissions have been required on behalf of 
localities, some of which do not even exist anymore. Furthermore, King’s County 
does not have authority to compel the localities’ compliance with § 5. 

Several amendments were proposed in 1982 which would have made it easier for 
states to bailout without each of its political subdivisions bailing out, and each was 
rejected.12 

A better solution may be to allow towns, cities and other local governmental units 
within a covered county to bailout independently. Then, once each has bailed out, 
the county can bailout without having to make submissions on behalf of each town 
or city within its borders. In this sense, the town-county relationship mirrors the 
current county-state relationship that exists under the current bailout law. The 
county would still need to make submissions for any changes it makes until it seeks 
bailout. 

To consider the merits of this. Congress should examine §5 in covered states to 
see if allowing a bailout to jurisdictions within the state has proven to be problem- 
atic from an enforcement or compliance perspective. If a county can bailout now in 
a state like Virginia that is completely covered (and they can and have done so), 
has exempting parts of a state from preclearance obligations or other special reme- 
dial provisions caused any problems from an enforcement perspective? That would 
shed light on whether Congress might want to allow a local government to bailout 
within a covered county, or vice versa. 

A third criticism of the bailout provision relates to the VRA coverage formula. 
(“Places bound by the preclearance provision are identified by a formula based on 
minority participation in election more than three deeades ago.”^^) The bailout pro- 
visions, on the other hand, were designed to “relate to the jurisdiction’s recent 
record of behavior rather than to a mere calendar date.” To the extent that only 
jurisdictions that meet the coverage formula need to seek bailout, the bailout provi- 
sions suffer from whatever overbreadth or other potential problems exist with re- 
gard to the coverage formula. 

Some argue the current coverage formula may be unconstitutional because of a 
lack of “congruence and proportionality between the injury to be prevented or rem- 
edied and the means adopted to that end.” § 2 of the 15th Amendment to the 
United States Constitution grants Congress the authority to enforce § 1, namely “the 
right of citizens of the United States to vote shall not be denied or abridged by the 
United States or any State on account of race, color, or previous condition of ser- 
vitude.” After passage of the Voting Rights Act in 1966, the Supreme Court held 
in South Carolina v. Katzenbach, 383 U.S. 301, 326 (1966), that Congress had the 
remedial authority under the 15th Amendment, § 2 to pass parts of § 4 of the VRA. 
Again, in 1980 the Supreme Court stated in City of Rome v. United States, 446 U.S. 
156, 177, that preclearance “is an appropriate method of promoting the purposes of 


111982 S. Rep. No. 417, 97th Cong., 2d Sess. 46, 48, as reprinted in 1982 U.S.C.C.A.N. at 226. 
i^H.Amdt. 266 to H.R. 3112, 97th Cong., 1st Sess., offered Oct. 5, 1981 would have allowed 
a state to bailout if two-thirds of its political subdivisions bailed out, and H.Amdt. 272 to H.R. 
3112, offered Oct. 5, 1981 and S.UP.Amdt. 1029 to S. 1992, offered Jun. 18, 1982, both would 
have allowed a state to bailout if the state met all the criteria, even if its political subdivisions 
did not. Each was rejected, because the 15th amendment places the burden of protecting the 
electoral franchise on the States. 

George F. Will, VRA, All of It, Forever?, Newsweek, Oct. 10, 2005. 

1“ 1982 S. Rep. No. 417, 97th Cong., 2d Sess. 46, as reprinted in 1982 U.S.C.C.A.N. at 222. 
ofBoerne v. Flores, 521 U.S. 507, 520 (1997). 
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the Fifteenth Amendment, even if it is assumed that § 1 of the Amendment prohibits 
only intentional discrimination in voting.” 

Congress’ authority to enact remedial legislation under the Fourteenth Amend- 
ment was later reviewed in City of Boerne v. Flores, 621 U.S. 607, 619 (1997), and 
the Court determined that Congress’ remedial authority extends only to enforce pre- 
vention of unconstitutional actions, not to make substantive change in the governing 
law. Id. at 620 (holding Congress did not have the remedial authority to pass the 
Religious Freedom Restoration Act). Some thought this holding signaled potential 
problems for the VRA’s constitutionality, yet just two years later the Court stated 
in Lopez v. Monterey County, 626 U.S. 266, 2fe-283 (1999), “[l]egislation which de- 
ters or remedies constitutional violations can fall within the sweep of Congress’ en- 
forcement power even if in the process it prohibits conduct which is not itself uncon- 
stitutional and intrudes into legislative spheres of autonomy previously reserved for 
the states.” 

Thus, the remedial provisions of the VRA, including the bailout provision, must 
be proportional to the injury to be prevented. Considering the bailout provision ap- 
plies to jurisdictions based on a coverage formula that most seem to agree is out- 
dated, one solution would be to revise the coverage formula. It’s perhaps the hardest 
issue facing the Congress. This is an area the Congress should give serious consider- 
ation and study to. 

A solution might be crafted along the following lines: a jurisdiction is covered if 
(1) there is a disparity between the percentage of registered minority voters or per- 
centage of minority voters who cast ballots in the last presidential election on the 
one hand, and the actual voting age population percentage of minorities on the 
other; or (2) the jurisdiction provided English only election materials and assistance 
and more than five percent of the voting age residents are members of a single lan- 
guage minority. 

This formula would seemingly target the remedy toward the potentially discrimi- 
natory conduct in a more direct way than a formula based on the results of a presi- 
dential election conducted thirty years ago. Jurisdictions which meet this formula- 
tion would be presumptively covered and subject to § 5 preclearance. They may seek 
bailout from coverage immediately, but would be required to meet the same bailout 
factors that currently exist. 

When devising a new formula, it is important to keep in mind the original pur- 
pose of the coverage formula: “The coverage formula of section 4(b) was designed 
to limit the Act’s most stringent remedies to those areas of the country where con- 
gressional investigation had disclosed the most prevalent and pervasive degree of 
racial discrimination in voting.” Congress has done a magnificent job each time 
it extended the Act in the past to gather detailed information on how the Act was 
working. It should once again undertake that effort. 

To this extent, and to the extent that § 6 preclearance had worked as evidenced 
by the steady submissions of changes, the sharp reductions in objections (See Ap- 
pendix B), and the practical standards for bailout that currently exist, we are head- 
ed toward a day when there will be no discrimination that affects the ability of any 
person to register to vote or to cast a ballot, and our democracy will be better for 
it. 

Thank you. 


^^City of Rome, brief by Appellees pg 44 (citing H.R. Rep. No. 439, 89th Cong., 1st Sess. 8, 
12-14 (1965); S. Rep. No. 162 (Pt. 3), 89th Cong., 1st Sess. 13-16 (1965); Sheffield, 435 U.S. 
at 119-120 
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AHACHMENT 2 


Justice Department Objections — 1985— 1994 


Texas 


Justice Department Objections - 1995 — 2004 


Rusk Independent School District 
(Cherokee Qy.) (83-0174) 

Liberty-Eylau independent School District 

(Bcrvie ay.) (84-0121) 

Dawson County (84-0343) 

Ei Campo (Wharton ay ) (84-1364) 

Lynn County (85-08S5) 

Terreil County (85-0674) 

Piainview Independent School District 
(Haie ay.] (86-0674) 

Ei Campo (Wharton ay ] (86-1633) 

Trinity Vaiiey Community College District 
(Anderson, Henderson, Hunt, Kaufman and 
Van Zandt Ctys.) (86-0002) 

Wharton Independent School District 
(Falls Cty) (87-0487) 

Marlin Independent School District 
(Falls Cty.) (87-0487) 

Crockett County (87-0300) 

Columbus Independent School District 
(Colorado and Austin Ctys J (07-0025) 
Hondo Independent School 
District (Frio and Medina Ctys.) (87-0952) 
Marshalltogvn Independent School Dstrict 
(Harrison Cty.) (87-OOSO) 

Sah PatricioCounty (87-1132) 

Jasper (Jasper Cty.) (88-0951) 

Lyhh County (85-0855) 

El Campo (Wharton ay ) (66-1471) 

Dallas County (88-0363) 

Baytowh (Chambers end Harris Ctys.) 
(68-0624) 

Refugio Independent School District 
(Refugio Cty.) (68-1251) 

Cuero(DeWltt ay.) (69-0326) 

Denver City (Yoakum Cty.) (88-1530, 
66-1533) 

Nolan County Hospital District (89-0754) 
Sah Patricio County (89-0874) 

State (90-0015) 

Freeport (Brazoria Qy.) (90-0164) 
Grapeland (Houston Cty ) (90-0960) 

Dallas (Colllh. Dallas. Dentoh. Kaufman & 
Rockwall Ctys.) (89-0245) 

Lubbock County Water Control and 
Improvement District No. 1 (Lubbock Cty.) 
(90-4938) 

Refugio Independent School District 
(Refugio Cty.)(;90-1268) 

Dallas (Colllh Dallas Denton Kaufman & 
Rockwall Ctys.) (8S-0425, 91-0642) 

State (90-0003) 

Houston (Harris Montgomery and Fort 
Bend Ctys.) (91-2353) 

State (91-3395) 

Del Valle Independent School Dstrict 
(Travis Cty.) (91-3124) 

El Campo (Wharton ay ) (91-0530) 

Stale (52-0070) 

State (92-0146) 

Gregg County (91-3349) 

Calhoun County (91-3549) 

Galveston County (91-3601) 

Castro County (91-3780) 
Monahans-Wckett-Pyote Independent 
School District (Ward Cty ) (91-3272) 

Ellis County (91-4250) 

Lubbock Independent School District 
(Lubbock ay.) (91-3910) 

Terrell County (91-4052) 

Bailey County (91-3730) 

Cochran County (91-4049) 

Hale County (91-4048) 

Deaf Smith County (91-4051) 

Gaines County (91-3990) 

Wilmer (Dallas Cty.) (90-0393) 

Del Valle Independent School District 


1/18/1985 

2/2G/1985 

8/6/1985 

11/8/1985 

11/18/1985 

1/13/1986 

4/10/1986 

7/18/1986 


10/14/1986 

12/29/1986 

6/22/1987 

10/2/1987 


State (94-4077) 

Edwards Under^ound Water 
Conservation District /Gonzales 
Cty.) (94-0333) 

AntXews (Andrews Cty.) (94-2271 ) 
State (95-2017) 

Webster (Hams ay.) (96-1006) 
aate (98-1365) 

Galveston (Galveston ay ) (98-2149) 
Lamesa (Dawson aty) (99-0270) 
Seaiy Independent Schod District 
(Austin Cty.) (99-3823) 

Haskell Consolidaled Independent 
School District (Ha^ell KnoK and 
Throckmorton Ctys.) (2000-442S) 
aate (2001-2430) 

Waller County (2001-3951) 

Freeport (Brazoria ay) (2002-1 725) 


2/17/1995 


3/2/1995 

6/26/1995 

1/16/1556 

3/17/1557 withdrawn 4/7/58 
9/29/1 SS8 withdrawn 10/21/58 
12/14/1998 withdrawn 02/04/02 
7/16/1599 

6/5/2000 


9/24/2001 

11/16/2001 

6/21/2002 

8/12/2002 

13 


1/22^988 

4/1 an 988 
6/14/1988 

8/12/1988 withdrawn 12/24/91 
9/26n988 
2/3/1989 
2/27/1989 

3/20/1989 

5/8/1989 

10/27/1989 

2^990 

2/12/1990 

5/7/1990 

11^/1990 

11/13^990 

12/21/1990 

3/13/1991 


3/19/1991 

4/22/1991 

5/6/1991 

8/23/1991 withdrawn 8/4/92 

ia'4/1991 

11/12/1991 

12/24/1991 

1/7/1992 

3/9/1992 

3/10/1992 

3/17/1992 

3/17/1992 

3/17/1992 

3/30/1992 

3/30/1992 

3/30/1992 

3/30/1992 

4/6/1992 

4/6/1992 

4/6/1992 

4/10/1992 

4/10/1992 

7/14/1992 

7/20/1992 
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(Travis Cty.) (7-31-92) 

Ganado (Jackson Cty ) (92-0319) 

Castro County (92-4027) 

Galveston (Galveston Cty.) (92-0136) 
Atlanta Independent School District 
(Cass Cty.) (92-3764) 

Carthage Independent School District 
(Panola Cty.) (92-4890) 

Corsicana Independent School District 
(Navarro ay) (92-4186) 

Lamesa (Dawson Cty.) (92-0907) 

Bailey County (93-0880) 

Castro County (93-091 7) 

McCulloch County (93-0075) 

Bailey County (93-0194) 

Wharton County (92-5239) 

Edwards Underground Water District 
(93-2267) 

Marion County(93-3983) 

State District Court (93-2585) 

Hams County Criminal Court at Law 
(Harris Cty) (93-2664) 

Fort Bend County Court at Law (Fort Bend 
Qy.) (93-2475) 

Mexia Independent School District 
(Limestone Cty.) (93-4623) 

Tarrant County (94-3012) 

Edna Independent School District 
(Jackson Cty.) (94-0366) 

Morton (Cochran Cty.) (94-1303) 

San Antonio (Bexar Cty.) (94-2531) 
Karnes Clty(Karhes Qy.) (94-2368) 
Judsoh Independent School District 
(Bexar Cty, ) (94-4175) 


7/31/1992 

3/17/1992 with(*awn 1/22«3 
10/6/1992 
12/14/1992 

2/19/1993 

3/22/1993 wilhtkawn mm 

3/22/1993 

4/26/1993 

5/4/1993 

5/10/1993 

6/4/1993 

7/19/1993 

8/30/1993 

11/19/1993 

4/18/1994 

5/9/1994 

5/31/1994 

5/31/1994 

6/13/1994 

8^5/1994 

8/22/1994 

9/12/1994 

10/21/1994 

10/31/1994 

11/18/1994 

79 
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Mr. Chabot. Thank you very much. Without objection, those ma- 
terials will be included in the record. 

Mr. Hebert. Thank you. 

Mr. Chabot. We want to thank all four of the members for their 
testimony here this morning. Now the Members up here have 5 
minutes each to ask questions. And I yield myself 5 minutes for 
that purpose. 

I’d ask all of you this question, if you could — and since I’m ask- 
ing all four, if you could keep it within a confined range, so we 
could get everything in — how do you see the state of minority vot- 
ing rights now, as compared to 1965? And how much of that would 
you say is directly or indirectly attributable to the Voting Rights 
Act? And I guess we’ll start with you. Lieutenant Governor. 

Mr. Steele. Thank you, Mr. Chairman. Just very quickly, I 
think if you look at where we were and where we are, you can see 
dramatic progress has been made, as has been indicated by the tes- 
timony here this morning. But what I tried to caution in my com- 
ments was, you know, yeah, we’ve gone down the road and we’ve 
gotten rid of some of the ugly, but we still have some of the bad 
out there to deal with, as well; as well as we’ve got some good. 

So the process of enfranchising individuals is a living process. It’s 
an ongoing process that I think reflects the vibrancy and the diver- 
sity and the changes that occur within any given community. 

Right now, our country, for example, is dealing with increased 
immigration. And I know in my State of Maryland, and particu- 
larly Prince George’s and Montgomery Counties, we’ve seen a very 
significant increase in Hispanic and other minority communities 
who have migrated to this part of our Capital region. So how do 
we address their ongoing issues and concerns relating to enfran- 
chisement, as they become fully American citizens and want to 
fully participate? 

So I think we have to stay focused on the evolution and the con- 
tinual vibrancy of this process. And this type of hearing and this 
process, in and of itself, helps us do that. 

Mr. Chabot. Thank you. Mr. Garza? 

Mr. Garza. I think there has been a dramatic improvement in 
the level of representation in the Latino community in Texas and 
throughout the Southwest, and in large measure because of the 
Voting Rights Act — section 5 and section 2. 

I think there’s still a lot of work that needs to be done. And we 
find examples every day of continuing applications of discrimina- 
tory features and of things that could be improved in this thing. 

For example, the 2001 redistricting plan from Texas was objected 
to by the Department of Justice because it retrogressed and elimi- 
nated four Latino districts. All of those were put back into place 
as a result of the letter of objection and as a result of litigation. 
So that’s 2001, when that redistricting plan was adopted for the 
State House of Representatives. 

And another thing that we find continually when we file section 
2 cases is there is a large percentage of non-compliance, or a sub- 
stantial amount of non-compliance in local jurisdictions. We inevi- 
tably will find in reviewing records — for example, in the Roscoe 
Independent School District, we sued, challenging the at-large elec- 
tion system in Roscoe. And in discovery and in reviewing the min- 
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utes of the school district, we found that they had adopted a num- 
bered post provision for the at-large election system, and had never 
submitted it for preclearance. 

So there’s a number of instances like that in almost every situa- 
tion where we’ve filed these at-large challenges, that we find non- 
compliance. And so I think there’s still a major problem with that, 
as well. 

Mr. Chabot. Thank you. Mr. Derfner? 

Mr. Derfner. There’s no question that the right to vote is much 
more real today — incredibly more real — than it was in 1965. At the 
same time, we have to recognize the Voting Rights Act has been 
central to that progress. 

And I liken it to a cold. If I get a cold, the doctor gives me an 
antibiotic, and he warns me, “Keep taking this antibiotic for a full 
week, or a full 10 days. And even if your symptoms appear to be 
lessening after four or 5 days, don’t give up on the antibiotic, be- 
cause your cold is not over just because the symptoms are not quite 
as visible.” And I think that’s what we have here. The Act has been 
critical to the progress we’ve made, and it remains critical to keep- 
ing on the progress. 

Mr. Chabot. Thank you. Mr. Hebert? 

Mr. Hebert. Just very briefly, Mr. Chairman, simply put, the 
Voting Rights Act has been responsible for bringing about the pres- 
ence in boards, commissions, and other public bodies, of minority 
citizens taking their rightful place. And but for the Voting Rights 
Act, that would not have happened. 

I have seen in my own experience, particularly, I recall my days 
in the Justice Department, when I was in Selma, Alabama, where 
Dallas County, Alabama — Selma being the county seat — was 
roughly 50 percent Black in its voting-age population. And due to 
the fact of extreme racially polarized voting and the fact that there 
was a long history of discrimination, obviously, against Black vot- 
ers in Selma, Black voters were never able to elect a single county 
commissioner or school board member to the school board or to the 
county commission; even though they were roughly half of the pop- 
ulation. And that didn’t come about until nearly 1990. 

And it came about because the Justice Department spent years 
litigating the case that went back and up and down to the 11th 
Circuit like a yo-yo several times. But eventually, single member 
districts were there, put into place. Some of the districts were ma- 
jority Black, and Black voters chose to elect a Black candidate to 
those. And so for the first time in history in Selma, Alabama, the 
Voting Rights Act finally brought fruit, and Black voters were able 
to have representatives of their own choice governing them. 

Now, that story has been repeated across the Nation in jurisdic- 
tions and small towns. And the Voting Rights Act has been sin- 
gularly responsible for empowering minority voters to achieve those 
magnificent results. 

Mr. Chabot. Thank you very much. My time has expired. The 
gentleman from New York, Mr. Nadler, is recognized for 5 minutes. 

Mr. Nadler. Thank you, Mr. Chairman. I’d like to ask the mem- 
bers of the panel one question, so we can clear this up for the ben- 
efit of the Supreme Court. Starting with Mr. Haybert, is it? 
Haybert? 
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Mr. Hebert. Hebert. 

Mr. Nadler. Hebert. Starting with Mr. Hebert, and going this 
way, do the members of the panel, based on their own experiences 
with elections in their home jurisdictions, believe that the protec- 
tions of the Voting Rights Act — and most especially, the protections 
of the various sunsetting provisions of the Voting Rights Act that 
we’re considering — are still vitally needed? And I mean vitally 
needed today; not 40 years ago. 

Mr. Hebert. The answer is, yes, Mr. Nadler. And if I would add 
one comment, you’ll see I’ve attached a listing of all the objections 
that the Justice Department has entered in some States, covered 
States — Mississippi, Virginia, South Carolina, to name a few. Some 
will argue that the fact that there are maybe half as many objec- 
tions in the last 10 years as the prior 10 years to that, that that’s 
evidence that we no longer need section 5. 

In fact, the opposite is true. In fact, this shows that jurisdictions 
now understand that they can’t retrogress minority voting rights 
when they make changes, and they’ve made less of them. 

Mr. Nadler. And it’s working. 

Mr. Hebert. And it’s working. 

Mr. Nadler. Thank you. Mr. Derfner? 

Mr. Derfner. Mr. Congressman, yes, I agree wholeheartedly. 
And in fact, another way to do it is to pay attention in our local 
communities to the — or our State legislatures — to the proposals 
that are floated, and that never even get off the ground because it’s 
understood that they will not get precleared. And so, in fact, the 
deterrent effect of the preclearance provision, just for one, is a crit- 
ical one. And half the time, we never see what might happen and 
what would happen if we didn’t have section 5. 

The same thing, frankly, is true with the Federal Observer Pro- 
gram under section 8 of the act. The mere possibility of Federal ob- 
servers coming to some elections, and the fact that observers have 
been sent to certain elections and certain polling places, gives us 
cleaner elections than we would have, and guarantees the protec- 
tions. So we can’t do without it. 

Mr. Nadler. Thank you. Mr. Garza? 

Mr. Garza. Absolutely. And to echo some of the comments, the 
experience that we’ve had is that discussions in the governing 
boards have turned to, for instance, “Well, you know, we’ve had 
single member districts all these years. We have to keep redis- 
tricting every decade. It’s costing us a lot of money. Why don’t we 
do away with single member districts?” And inevitably, the discus- 
sion goes to, “Well, you can’t, because of the Voting Rights Act.” 

Mr. Nadler. Thank you. Lieutenant Governor Steele? 

Mr. Steele. Thank you. Absolutely, it is relevant today, as it 
was in 1965, and I would say more so. And I think our recent his- 
tory, electoral history, at the Federal and State levels would dictate 
that we not only renew and put back in place those — keep in place 
those provisions, but to the extent necessary, enhance and augment 
them to address some of the ongoing concerns that have been iden- 
tified since 2000. So I think it’s very relevant. 

Mr. Nadler. Thank you. Well, I think we’re making the record 
for the Supreme Court. Mr. Chairman, I will at this time yield the 
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balance of my time to the gentleman from Georgia, who has worked 
so very hard on these issues. 

Mr. Scott of Georgia. Thank you very much, Mr. Nadler. And 
I thank this entire Committee for your kindness and graciousness 
in extending me this opportunity to participate; not being a Mem- 
ber. I really, really appreciate it. Thank you very, very much. 

I’d like to ask this question to each of the panelists, and if you 
could respond to it. For jurisdictions covered by section 5 of the 
Voting Rights Act, any change in the State’s or political subdivi- 
sion’s electoral process must be submitted for Federal preclearance, 
to prove that such a change does not have the purpose or effect of 
denying or abridging a citizen’s right to vote. 

As you know, in my home State of Georgia there’s a bill that has 
been passed, and is now law, that requires everyone who votes in 
person to first show State-issued identification photo card. Let me 
ask each of you this question. How does this law not have the pur- 
pose or effect of denying or abridging a citizen’s right to vote; since 
most of the people without the photo driver’s license or State-issued 
photo identification cards are people of color; or the poor. Black and 
White; or the disenfranchised; and the elderly? 

And I’d like for each of you to respond. Mr. Steele, especially, I 
think you’ve had a case where you’ve vetoed — or your State has re- 
cently vetoed — an ID bill. I think you have some familiarity with 
that. And of course, Mr. Garza, you’re representing from your per- 
spective for Hispanics, and yours as a voting rights attorney. Espe- 
cially, Mr. Hebert, yours as a former Acting Chief of the Civil 
Rights Division of the Justice Department. 

Because, to show the irony of this, just yesterday, a Federal 
judge in the Rome Northern Circuit in Georgia ruled that, in fact, 
this very law that was precleared by the Justice Department is, in 
fact, discriminatory and, he said in his own words, unconstitutional 
and acted as a poll tax — one of the most vicious forms of denying 
individuals the vote. 

Each of your responses, that would be very, very important, be- 
cause I think Georgia now becomes the poster State for why we 
need this Voting Rights Act extended. 

Mr. Chabot. The gentleman’s time has expired. The witnesses, 
we’d ask you to be relatively brief in your answers. 

I would also note that it’s really more specifically a HAVA issue, 
rather than what’s covered in this hearing. But nonetheless, the 
question has been asked, and can be answered. 

Mr. Steele. I’d just very quickly say that, yes, we did recently 
have to deal with this issue. With respect to that bill, there was 
additional language in there that the Governor found particularly 
onerous. It wasn’t just specifically the idea of having a voter ID 
card. 

But this is a debate that many States are having right now. Par- 
ticularly, in the State of Maryland, we had a very contentious 1994 
election for governor, in which there was fraud and abuse: in which 
voters who had long since been dead voted; in which voters who 
were not registered to vote, voted. And so there has to be in place 
in the system some type of checks and balance. 

And I think the debate and discussion we need to rightly have 
is what makes sense. If I go to the bank right now to cash a check. 
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regardless of my status in life, not only do I have to present an 
identification card, I get fingerprinted. So there are checks and bal- 
ances throughout our system. And I don’t see how or why this proc- 
ess — which is the most precious process that we can engage in — 
should not be protected as much as possible from fraud and abuse, 
at any level, so that every citizen’s vote not only is counted, but is 
counted fairly. 

And so I think it’s an open debate. It’s an open question. The 
States are having it. The Congress is certainly going to be engaged 
in it. And probably, at some point, the Supreme Court is going to 
ultimately judge which way is right and which way is wrong, vis- 
a-vis the Constitution. 

But it’s an important debate we’re having in our State. And I 
look forward to having it again come this January when the session 
starts up in our legislature, because I know it’s one of the issues 
we’ll be tackling. 

Mr. Chabot. If the other witnesses would like to answer the 
question, they can. But, please, if you would be brief in your an- 
swers, because we’re trying to keep this within the 5-minute rule. 

Mr. Derfner. Mr. Congressman Scott, I have no doubt that that 
bill was flagrantly unconstitutional, flagrantly illegal, flagrantly 
discriminatory. And that’s exactly what Judge Murphy found. 

And I think the importance of that is, how did the bill get that 
far? What does it show about the propensity of a covered jurisdic- 
tion to do things that it knows are discriminatory? 

And frankly, what can we learn in the rest of the Nation, where 
there’s a rush to judgment in many States to perhaps deal with 
fraud — which I acknowledge is something we need to prevent; but 
they aren’t being careful enough to deal with it in a way that will 
still protect and preserve the right to vote of people, especially poor 
people that don’t drive cars, that don’t necessarily carry ID cards 
with them around. And so that case is a beacon for telling us that 
we are reminded we have to protect the right to vote. 

Mr. Hebert. And if I may just add one other comment to that, 
you brought up the fact that the Justice Department did, in fact, 
preclear that bill, and it’s very troubling. 

I mean, I think, as the section chief there, there was an effort 
made in South Carolina to impose a college diploma requirement 
to hold certain offices. And we found when we examined that, that 
that would fall more harshly on the shoulders of minority citizens, 
who hadn’t achieved that same education attainment level. And 
this is a similar thing. 

It always amazes me, I guess, as a voting rights lawyer, to see 
that we’re taking a fundamental right like the right to vote and, 
instead of trying to expand it, we’re trying to put conditions on it. 
We’ve done that throughout the history of our country. White 
males were allowed to vote; then property owners were allowed to 
vote; people only over 21 , which we eventually lowered to 18. We 
eventually made people pass literacy tests; poll taxes; good char- 
acter clauses. 

Instead of expanding the right to vote, the State of Georgia tried 
to restrict the right to vote. And even though there are some cases 
of legitimate concern about fraud, as the Lieutenant Governor has 
pointed out, well, if the voting rights community is going to have 
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to show a demonstrated record of a need to extend voting rights 
discrimination, anti-discrimination provisions, why shouldn’t those 
who are claiming that there’s fraud have to also show factually — 
not just come in and make allegations, but to show a record, so 
that their legislation is tailored to meet that? Seems to make sense 
to me. 

Mr. Garza. Just very briefly, LULAC is extremely concerned 
about any restriction that has that sort of requirement for voting. 
We understand the need to make sure that elections are fair and 
clean. Our experience, though, has been that when you target elec- 
tion fraud measures, they’re usually targeted at the minority com- 
munity in a far greater extent than they are the non-minority com- 
munity. 

For example, we had a congressional race not too long ago in 
Houston, where 1,700 White voters voted in the Democratic — in the 
Republican primary, and then switched to vote in the Democratic 
run-off where an Hispanic was running against an Anglo can- 
didate. That’s illegal in Texas. That’s a felony. Nobody was pros- 
ecuted. 

I represented a young man in Uvalde, Texas, who assisted an il- 
literate voter secure an absentee ballot, a mail-in ballot. And be- 
cause he was illiterate, he could only make a little mark, and had 
to be witnessed. Well, in Texas, a voter can only witness two — I 
mean. I’m sorry, one application for absentee ballot, or mail-in bal- 
lot, for an illiterate voter. My client witnessed two, and he was 
prosecuted. The DA dropped the charges when I sent him a copy 
of the 1983 action that I would file if he continued. 

But that’s the sort of enforcement that we see in Texas; when 
much of the fraud is actually committed by officials, not by voters. 

Mr. Chabot. The gentleman’s time has expired. The Chair would 
just note for the record — and again, I don’t want to get too far 
afield of what the purpose of this hearing is — ^but I’m all for ex- 
panding voting as widely as possible; but not expanding it to the 
extent that people who are deceased are allowed to vote. And so I 
have to concur with some of the comments that the Lieutenant 
Governor made, that I think it’s in no one’s interests to have fraud 
occurring. 

And as we’re doing that, we certainly need to make sure that 
we’re not trampling upon anybody’s rights, whether they be minori- 
ties or otherwise. But there is voter fraud going on, and that’s just 
unacceptable. We need to come to grips with that, I believe. 

The gentleman from Arizona, Mr. Franks, is recognized for 5 
minutes. 

Mr. Franks. Well, thank you, Mr. Chairman, and thank you, 
panel members. Lieutenant Governor Steele, it’s always good to see 
you again, sir. 

Mr. Hebert, in the covered areas, or those areas where there is 
special scrutiny due to past violations of the Voting Rights Act, do 
you see in your official capacity, or just studies that you have, that 
the complaints are increasing or decreasing on the Voting Rights 
Act? 

Mr. Hebert. Well, in the jurisdictions that have bailed out, cer- 
tainly, they are decreasing. In fact, in many of those jurisdictions, 
the bailout process is an opportunity really for the election officials 
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to look at their entire voting and election system, top to bottom, 
and ensure that every aspect of it is non-discriminatory, and that 
in fact they are making the opportunities for people — minorities, of 
course, focused in that — to register and to cast ballots. 

So in the bailout jurisdictions, the opportunities were actually in- 
creasing, as the Justice Department found when they consented to 
them. 

Mr. Franks. And in your position, do you see — if you had to 
point out any particular practice that would be the most egregious, 
that goes to the heart of why we have the Voting Rights Act in the 
first place, that would be the most egregious in discriminating 
against people or trying to place undue burden on their right to 
vote, what would your perspective be on that? 

Mr. Hebert. I think today the biggest area that needs reform is 
redistricting, frankly. I think you see gerrymandering taking place 
at all levels; and oftentimes, aimed at keeping certain potential 
candidates off the county commission or the city council or school 
board. So I see intentional — a lot of times intentional fragmenta- 
tion of the minority community, so that they cannot elect a can- 
didate of choice. I think that would probably be one of the principal 
things I see. 

Problems that deal with method of election, I think, continue to 
be the largest ones; because they in fact ultimately preclude minor- 
ity citizens from taking their rightful place, oftentimes, you know, 
in a governing situation. 

Mr. Franks. Well, I might ask you to help me understand that 
a little bit better, how they preclude that. 

But my last question would be to the entire panel, and starting 
with you, Mr. Hebert. If you were going to rewrite some part of the 
Voting Rights Act retrospectively, if you, knowing what you do 
now, could go back the 40 years and say, “We want to put this in 
place because now we know what the trends were,” how would you 
change — what things would you do differently? And I’ll start with 
you, Mr. Hebert. And just if everyone could take a shot at that. 

Mr. Hebert. Well, that’s a very interesting question, actually. 
Congressman Franks. I would say that one thing I would do, if I 
had had the foresight to do it — and I admit that I would not have; 
and you didn’t either, unfortunately — is that I would have spelled 
out in section 5 that the purpose prong of section 5 bars unconsti- 
tutional discrimination, and not just retrogressive intent, as the 
Supreme Court has now limited it. 

I would have said that if a county or a State or a city makes a 
voting change, and they intend to discriminate against minority 
voters, even if they don’t make them worse off in the process, but 
they intend to discriminate against them and keep them in their 
place, that that ought to be unconstitutional — which it is — and it 
ought not to be precleared under the Voting Rights Act — which, un- 
fortunately, today is not the law, as a result of the Supreme Court’s 
decision in Bossier Parish v. Reno. 

So that’s certainly one change I would retrospectively go back 
and make. Mr. Derfner was around for the original ’65 Act, so I’ll 
let him add another [Laughter.] 

Mr. Franks. Mr. Hebert, just briefly, related to the previous 
thought that you brought forth, the part that you think related to 
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the electoral redistricting, what part of that would you point out 
as having been something that is discriminatory toward minorities 
of any kind? 

Mr. Hebert. Well, when a redistricting plan is drawn by a juris- 
diction, whether it’s at the State level or the local level, they have 
a whole host of data available to them, down to the finest detail. 
And as a result of highly sophisticated technology, we can actually 
look down and see which blocks within a State voted Democratic, 
which ones voted Republican, where the minority voters are, the 
Hispanics, and how they’re trending in terms of their voting pat- 
terns. And we can calibrate districts down to almost a tenth of a 
percent, as to what the likely outcome is going to be on election 
day. 

And so I think that what happens in a lot of jurisdictions is that, 
as particularly the Latino community has been growing in so many 
jurisdictions across the country, and there are issues there with re- 
gard to their turnout because a number of people may not be citi- 
zens, or may not turn out to vote, that in fact there are calculations 
that are actually made in ways that are intended to keep Latino 
voters from electing their preferred candidates and to create dis- 
tricts in which they can elect their candidates of choice. 

Mr. Chabot. Thank you. The gentleman’s time has expired. 

I would just note for the record, we’ve been advised that we’re 
supposed to have a series of votes at about quarter till twelve; 
which is a little over 20 minutes from now. I think we have four 
Members here still to question. The timing works out well, as long 
as we stay on schedule to, you know, some extent. 

The gentleman from Michigan, Mr. Conyers, the distinguished 
Ranking Member of the full Committee, is recognized for 5 min- 
utes. 

Mr. Conyers. Thank you. Chairman Chabot. 

This has been a very good discussion. I’m not going to be able 
to talk with the Lieutenant Governor about some voter rights 
measures — three of them — that the Governor vetoed; one of them 
making it illegal to suppress the vote through the dissemination of 
false or misleading information. But I’d like to get some additional 
information about that, and how you came out on that position. 

Mr. Steele. How I personally came out? 

Mr. Conyers. Yes. I would like to find out where — I mean, you 
didn’t veto them, but I’d like to know, because of your strong sup- 
port for the Voting Rights Act, and the fact that in Baltimore par- 
ticularly there were lots of — there have been a number of problems 
that have come to my attention. My staffer happens to live in the 
State. And so we’d like to get those for the record, since you’re here 
and with us today. 

I’d like to begin our discussion, as brief as it is, with the whole 
issue of bailout. I assume that the trigger is reasonably supported 
by most people. But I think that the bailout circumstances — which 
I think have been expedited by now. You don’t even — ^you can do 
it through just filing. And I think that the bailout is where we 
should put our discussion. 

And I’d like to begin with Mr. Derfner, who has been here — I’ve 
seen him around here — from the beginning of the act. And then I’d 
like to go to Mr. Hebert and the rest of our witnesses. 
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What do you think we need to do with bailout? Is it in — has it 
gone through enough changes so that we can support it in its 
present circumstance, Mr. Derfner? 

Mr. Derfner. I think — I think we have, and I think it does. The 
debate in 1982 took place because at that time the bailout had 
been very infrequently used. And in effect, the only bailout at that 
time available was for jurisdictions that could sort of show that it 
was a mistake to include them from the beginning. So there was 
no way that a jurisdiction, once covered, in those days could bail 
out simply by improving and doing better. 

The 1982 bailout — and I think Mr. Hebert’s cases have shown 
this — has shown that a jurisdiction can bail out effectively, and it 
can do it as much by showing that it has a good record today, it 
has worked to have a good record, and it has worked to do those 
things that are the goals of the act. So in that regard, I think the 
bailout has been fine. 

Mr. Hebert tells me that no jurisdiction that has tried to bail out 
has been unable to do so, so it seems to be working. And unless 
there is more of a record put on about specifics, I think the bailout 
as it is is just fine, and fully supports the constitutionality of the 
Voting Rights Act by giving a safety valve, or almost a reverse trig- 
ger, to correspond to the trigger of section 4. 

Mr. Conyers. Mr. Hebert? 

Mr. Hebert. I would agree with that. Let me also add, Mr. 
Derfner is correct, there have been — not a single jurisdiction has 
attempted to bail out since the ’82 amendments and been turned 
down by the Justice Department or a Federal court. 

When you think about the bailout provisions, they are just the 
right stuff. They go exactly to the issues that Congress was con- 
cerned about when it enacted the Voting Rights Act in the first 
place. 

When you think about the criteria that you have to establish in 
order to bail out, you have to show that you haven’t lost a court 
case in which you’ve been found guilty of discriminating on the 
basis of race or color or membership in a language minority group. 
You have to show that you’ve actually taken constructive measures 
to increase minority voter participation. You have to show that 
you’ve complied with section 5’s preclearance requirements. You 
have to show that not only have you made your submissions, but 
you haven’t proposed anything that discriminates against minority 
voters or makes them worse off. All of the kinds of things that ju- 
risdictions should have to show in order to escape. 

And quite frankly, I think they’re perfectly tailored to meet the 
nature and extent of the violation; which is exactly what the Su- 
preme Court has said repeatedly in this area. 

Mr. Conyers. Mr. Garza, do you have anything to add? 

Mr. Garza. No, I think I would echo what they’ve 

Mr. Conyers. Surely. Lieutenant Governor? 

Mr. Steele. I would echo the same. 

Mr. Conyers. Thank you. Thank you, Mr. Chairman. 

Mr. Chabot. Thank you very much. If I could ask for unanimous 
consent for 1 minute, just to follow up on a question that the dis- 
tinguished Member, Mr. Conyers, just asked and that you were 
talking about, Mr. Hebert, relative to California, apparently. 
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there’s four counties out there where some folks have indicated 
that they think the process is difficult and cumbersome and has a 
low probability of success; as opposed to other areas which have 
done quite well. Could you comment on that point of view, and 
what your opinion would be? Again, very briefly. 

Mr. Hebert. Yes, I would say that, you know, I only represent 
one county in California, Kings County. And I believe that in Kings 
County the officials there recognize that the Voting Rights Act 
plays an extremely important part of empowering racial and ethnic 
minorities. 

I don’t think — I think that the one issue for Kings County, which 
is presently seeking a bailout, or at least has notified the Justice 
Department that it is seeking a bailout, that they have an issue 
with is the fact that in order to get a bailout they have to show 
not only that they have made all their section 5 submissions, but 
all the dozens and dozens and dozens of jurisdictions within the 
county — often, that they have no control over, and who conduct 
their own elections sometimes — that they have also made all of 
their section 5 submissions, or engaged in non-discrimination. 

And you know, that’s proving to be a challenge for us, because 
we’ve now found that there are 40 to 50 of those out there within 
the county that have never been submitted for preclearance. 

Mr. Chabot. The gentleman from New York is recognized briefly 
here. 

Mr. Nadler. Very briefly. I just want to ask a follow-up question 
to this. What you just said intrigued me. So Kings County has a 
problem with the fact — the difficulty of getting 40 or 50 jurisdic- 
tions locally to be perfect, also. My question is, if Kings County 
bailed out, wouldn’t those local jurisdictions automatically also be 
bailed out? 

Mr. Hebert. Yes, they would. 

Mr. Nadler. That’s why you have to make sure that they’re 
okay, too? 

Mr. Hebert. That’s correct. 

Mr. Nadler. Okay. 

Mr. Hebert. That’s the current state of the law. 

Mr. Nadler. Thank you very much. 

Mr. Chabot. The gentleman’s time has expired. The gentleman 
from Florida, Mr. Feeney, is recognized for 5 minutes. 

Mr. Feeney. Thank you, Mr. Chairman. I’ve appreciated all the 
witnesses. Lieutenant Governor Steele, thank you for being here. 
I have a series of some quick questions for you to, I think, clear 
some matters up. You don’t support proposals that would require 
some form of ID or proof of who you are that would be either 
unaccessible or unaffordable, unavailable to any particular group; 
is that right? 

Mr. Steele. No, absolutely not. I can look to the case of my 
mother, 76 years old, a senior citizen. What we did was, we went 
out and got made up just an identification card — name, address, 
you know. Social Security number — that she could use. 

Mr. Feeney. And to the extent that a State deliberately had a 
burden or a gate to get certain forms of legitimate ID to discrimi- 
nate against certain voters, that would violate the 15th amendment 
and the Voting Rights Act. 
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Mr. Steele. Absolutely. I mean, we’re not talking about identi- 
fication that would be onerous to obtain. 

Mr. Feeney. But do you think this State may have an interest 
in preventing some of the 10 to 12 million people that are in Amer- 
ica illegally from participating in Americans’ elections? 

Mr. Steele. It goes to the question of checks and balances in the 
system to make sure that the fraud and abuse that has been docu- 
mented, at least in my State, over the last 10 years does not occur. 

Mr. Feeney. And in Florida we have “snow birds” that are fortu- 
nate enough to spend the summer months in the North often, and 
they spend four, 6 months in the South. We know that thousands 
of them traditionally vote twice for President. 

Mr. Steele. We have had examples of that in the State of Mary- 
land, where we have citizens of the District of Columbia who are 
domiciled there but registered to vote in Maryland, and tend to 
vote in both jurisdictions on election day. 

Mr. Feeney. And notwithstanding a person’s passion to partici- 
pate in the democratic process, do you believe that, once they are 
dead, they ought to quit participating? 

Mr. Steele. I think that would be a good thing. 

Mr. Feeney. Okay. Thank you. I really appreciate that. 

Mr. Hebert, I want to congratulate you on the extraordinary 
record. You’ve represented 100 percent of the applicants who have 
been successful in the bailout provision. And not only that, but 
your average fee of about $5,000 seems to be one of the most af- 
fordable waivers of any Federal program that I know of. I don’t 
know of any lawyer in the country that can brag about that success 
rate for such an affordable proposition. 

You point out that some folks are either just not aware that 
they’re eligible to apply for bailout, or that they are intimidated be- 
cause of the prospects. I mean, after all, the way that section 4 is 
stated, to prove that you haven’t violated section 5 is almost the 
impossible burden of proving the negative, if you take it to the ex- 
treme. 

But what you point out is that a failure, for example, to have 
precleared ahead of time a change in the past 10 years can be rem- 
edied at the time of application, and that if there have been certain 
de minimis failures to comply with the Voting Rights Act, that they 
have been waived. 

Can you elaborate on that, as we decide whether to reenact sec- 
tion 4? Do we need to change some of the provisions of the bailout 
provision, or do you just think we need to do a better job of edu- 
cating the eligible jurisdictions that they can participate? 

Mr. Hebert. Thank you. Congressman Feeney. I would encour- 
age the Congress to ask the Justice Department to make bailout 
information more available to the covered jurisdictions, and that 
they will work with them to that end. 

But in terms of the actual de minimis changes, what that provi- 
sion was really intended to do was this. If a jurisdiction is a cov- 
ered jurisdiction and wants to bail out, they have to show a good 
record of having — consistent record of having made all of their sub- 
missions to the Justice Department for preclearance of their voting 
changes, to show non-discrimination. 
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The Justice Department is not concerned if a State or a city or 
a county or a school board inadvertently forgot to submit some- 
thing that is not controversial and is — and could be labeled de 
minimis] even if it involves moving a polling place, which can 
sometimes not be de minimis. 

And the Justice Department and Congress spelled this out the 
last time when it amended the bailout provisions in ’82 — should 
really bring a heavy dose of common sense to the application of the 
bailout process. And in fact, that’s what the Justice Department 
has done. 

In the table I gave you, for example, in Shenandoah County, Vir- 
ginia, one of the counties that I represent, there were 31 un- 
precleared changes that we found in the course of that review with 
the Justice Department. We went back and submitted those. They 
were precleared nunc pro tunc. And basically, the county was then 
eligible and the Justice Department considered it. 

Mr. Feeney. And then, finally, in Katzenbach, the Supreme 
Court ruled that the Voting Rights Act was an exceptional power 
exercised by the Congress, and therefore had to be limited and 
would be subject to scrutiny. You pointed out that the bailout pro- 
visions, like other provisions of the Voting Rights Act, has to be 
proportional to the remedy to be resolved. 

In your opinion, is the Voting Rights Act, as it applies today in 
America, still proportional in a constitutional sense to the remedy 
to be addressed? 

Mr. Hebert. Yes, both the preclearance provisions and the bail- 
out provisions, in my view, are constitutional to that respect. 

Mr. Feeney. Thank you. I yield back. 

Mr. Chabot. Okay. Thank you. We’ll go ahead to Mr. Scott now. 
If Mr. Watt is going to come back, then we’ll have to come back 
afterwards. If not, then we could conclude before these votes. So 
the gentleman from Virginia is recognized for 5 minutes. 

Mr. Scott of Virginia. Thank you, Mr. Chairman. Mr. Hebert, 
you’re familiar with Virginia politics. It seems to me that the bur- 
den of bailing out may not be the reason that a lot haven’t bailed 
out. I’d imagine that a lot of cities wouldn’t want to offend their 
minority population by adding questions about motives and all 
that, and would just — where the remedy may be worse than the 
cure — I mean the remedy may be worse than the disease. And they 
just go through the perfunctory kind of changes they go through. 

Rather than get into a racially divisive situation with their com- 
munity, I suspect a lot of jurisdictions just don’t want to. And a lot 
in my district, I would imagine, wouldn’t want to spoil whatever 
race relations they have by going through that fight and, however 
easy it may be, would just leave well enough alone and like that. 
Do you agree? 

Mr. Hebert. Yes, I do, because, you know. Congressman Scott, 
you make a good point here; which is that when jurisdictions are 
considering bailout, the first thing that I’ve recommended to my cli- 
ents to do is to meet with the minority community and see what 
they think about it. 

And in fact, you can use the minority community, engage the mi- 
nority community to find out more about the bailout process and 
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what their concerns are about the community in the area of voting. 
So you can actually use it as a constructive tool. 

Mr. Scott of Virginia. But generally, the reason a lot of them 
may not he trying to bail out is they just decide they don’t want 
to go through that process and spoil their race relations. 

l3id I understand your testimony to say that it’s somewhat ab- 
surd to preclear a plan that is a clear section 2 violation? 

Mr. Hebert. No, I didn’t say that. It used to be the law — at 
least, according to Justice Department regulation — that the Justice 
Department would not preclear voting changes that provided a 
clear violation of section 2. The Supreme Court struck down that 
particular interpretation in Bossier Parish I. 

What I said was that, if you engage today in unconstitutional 
discrimination, and you enact a voting change that basically keeps 
minorities in their place but doesn’t make them worse off, that’s 
unconstitutional; but that’s going to get precleared. 

Mr. Scott of Virginia. But it’s a violation of section 2. 

Mr. Hebert. It is a violation of section 2, but it puts the burden 
on the minority. 

Mr. Scott of Virginia. And isn’t it absurd to preclear a section 
2 violation and force the community to go to court, rather than just 
fail the preclear it? 

Mr. Hebert. Well, it’s an area of the law that should be fixed. 

Mr. Scott of Virginia. Okay. 

Mr. Hebert. It should be fixed. 

Mr. Scott of Virginia. The present law is absurd. That’s what 
I mean. 

Mr. Hebert. Yes, it is. 

Mr. Scott of Virginia. Yes. 

Mr. Derfner. Congressman Scott, I would just say I think that 
is a situation in which, with all due respect to the Supreme Court, 
I think they got Congress’ intent wrong. And I think Congress 
made plain what it meant. And I think that may be one of the in- 
stances in which this Congress ought to engage in restorative con- 
duct, to reassert what it did the first time around. 

Mr. Scott of Virginia. One of the things — just don’t have much 
time left — the question of whether we ought to go nationwide with 
the Voting Rights Act, how can you narrow — is it possible to nar- 
rowly tailor a Voting Rights Act protecting rights of minorities to 
vote, and try to go nationwide? Is that possible? 

Mr. Hebert. This was considered back in 1982 and, in my judg- 
ment, was properly rejected, because you really want to — and be- 
cause the provisions are special remedial provisions, you really 
want to target them to where the problems are. And making them 
simply nationwide creates all kinds of over-breadth problems that 
I think Congress should avoid. 

Mr. Scott of Virginia. My time is just about up. If someone 
could submit for the record the need for observers and examiners. 
I’d appreciate it. And Mr. Chairman, I would yield back so that my 
colleague could have time before we vote. 

Mr. Chabot. I don’t know if there is time, really. 

Mr. Watt. Mr. Chairman, if you could just recognize me for 1 
minute. 

Mr. Chabot. The gentleman is recognized for 1 minute. 
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Mr. Watt. I think I can do what I need to do. I really had a 
question that I don’t think we can do justice to in the time here, 
but I’d like to submit it technically for the record and get a follow- 
up answer, if it’s all right with the Chair. 

The general concept is what we need to do possibly to expand 
section 5 jurisdiction. And one of the — and so you all can be think- 
ing about it. I’ll give it to you in precise language. But the concept 
would be the possibility of expanding section 5 to include jurisdic- 
tions that have since 1982 been found guilty of violating the Voting 
Rights Act. 

But I think the question and the responses probably need to be 
well thought out and articulated better than I’m articulating them 
here. So if it would be better — I think it would be better for me to 
just do it in the record. 

Mr. Chabot. So noted. The gentleman will do that, and the Com- 
mittee would respond. We appreciate that. 

Thank you very much for your time. We’ve got to head over to 
the floor. You’ve been extremely helpful at this point in time. We 
do have hearings next week, as well, but not with this particular 
panel. 

And the gentleman from New York is recognized. We already did 
the 5-minute thing. 

Mr. Nadler. Yes, we already did it. 

Mr. Chabot. Okay. If there’s no further business to come before 
the Committee, we’re adjourned. Thank you very much. 

[Whereupon, at 11:40 a.m., the Subcommittee was adjourned.] 
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Prepared Statement of the Honorable Linda T. Sanchez, a Representative in 

Congress from the State of California, and Member, Subcommittee on the 

Constitution 

I thank Chairman Chabot and Ranking Member Nadler for convening this second 
hearing on reauthorization of the Voting Rights Act, and for allowing me to be a 
guest on this panel. 

As the only Latina on the House Judiciary Committee, today’s hearing regarding 
“Section 4: An Examination of The Scope and Criteria For Coverage Under The Spe- 
cial Provisions of the VRA” is significant to me and thousands residents in my home 
state of California. 

This hearing is vital because section 4 prohibits the use of literacy tests and 
English-only tests in voter eligibility determinations. For decades in voting jurisdic- 
tions nationwide, English-only tests have been a subtle but insidious method used 
to keep eligible Latino and other language minority voters from the polls. 

My home state of California is one of the 16 states in the Union that are presently 
covered by section 4. 

With California and the nation experiencing annual Latino population growth, it 
is vital that section 4 cover all jurisdictions there is a confirmed history of discrimi- 
nation that may adversely impact Latino voters. 

The current section 4 criteria are stringent but may benefit from some revisions. 

Presently, jurisdictions are covered based on whether literacy tests or other de- 
vices were in place in 1964, 1968, or 1972, and whether voter registration and par- 
ticipation in covered jurisdiction was less than 50 percent in those years. 

The continued reliance on these decades-old criteria raises the obvious question 
whether the jurisdictions presently covered by section 4 should continue to be, and 
whether new jurisdictions are being overlooked. 

Likewise, I think it is critically important that we closely consider the “bail out” 
provisions that allow jurisdictions with proven histories of discrimination to end 
their Voting Rights Act scrutiny. 

It is commendable to reward jurisdictions for reversing their histories of discrimi- 
nation. However, the preservation of all citizens’ right to vote should take first pri- 
ority. 

Section 4 is a critical provision of the Voting Rights Act for protecting Latino and 
other minority voters from literacy and English-only tests. 

It is a provision that must be reauthorized and if necessary amended to ensure 
all applicable jurisdictions are covered. 

I hope that today’s witnesses will inform the Subcommittee on the importance of 
section 4 and make recommendations to improve its scope and application. 

Again, I thank the Chairman and Ranking Member for their courtesy and allow- 
ing me to join the Constitution Subcommittee at this important hearing. 

I yield back. 


(Ill) 
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Prepared Statement of the David Scott, a Representative in Congress from 

THE State of Georgia 

Thank you, Mr. Chairman and members of this subcommittee for the opportunity 
to be here today during this important hearing to examine the scope and criteria 
for coverage under the Voting Rights Act. The legislation was one of the most impor- 
tant, if not, the most important legislation enacted by Congress in the 20th century. 
The legislation protects the voting rights of not just African-Americans, but each 
and every citizen of this wonderful country. The Voting Rights Act is so important 
that it has been amended and sections that were due to expire extended in 1970, 
1975, 1982, and 1992. Again, it is time to reexamine this legislation and its impact 
on several states including my own state of Georgia. 

I am particularly concerned with the effectiveness of the preclearance provisions 
in section 5 of the Voting Rights Act that require states, including Georgia, with 
a history of discriminatory voting practices to obtain preclearance for any proposed 
changes to their election laws or procedures. The fact that Georgia’s obviously dis- 
criminatory Voter ID law was precleared by the U.S. Department of Justice under- 
scores the continued need for the judicial remedies of the Voting Rights Act to be 
extended. A citizen’s right to vote must not be left to the political winds of which 
party controls the Justice Department, but should be enshrined in our federal laws 
and protected by judicial review. 

Therefore, I will work closely with my colleagues in the House and Senate to en- 
sure that this legislation continues to protect the rights of all Americans. I look for- 
ward to hearing from my colleagues, legal and constitutional scholars, civil rights 
activists, and the community during the hearings being held by this committee. 

Thank you. 



113 


Appendix to the Prepared Statement of Armand Derfner: United States v. 
Charleston County (316 F.Supp.2d 268) 
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U^C.4..SJi>.7.?j.Cd), 

0] Counties 104 C^38 

.104 Counties 

I04!i Government 

lOlHvC) County Board 

!04k.) 8 k. Nature and Constitution in 
General. Most Cited Case *: 

Cilizeus wIk) were registered voters of county liad 
standing lo cliallcugc county's al-largc racUiod of 
election for its county council to protect the voting 
rights of the county's African-American cili/ens. 

i4] Elections 144 €^12(7) 

144 Elections 

144! Right of Suffrage and Regulation Tlicrcof in 
General 

JJftkil Denial or Abridgment on Accoiinl of 

Race 

i44k!2(2) Discriminatory Practices 

Proscribed 
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!44kl.'i2) k, At-Large Elections. Most 

A plaintitt cliallcnging an at-largc election system 
under « 2 ot the Voting Rights Act (VRA) must 
demonstrate (l) the minoritv' group is sitfficiently 
large and geographicaUy compact to constitute a 
inajoriU' in a single-meinber district, (2) the miDority 
group is politically colicshc, and (3) tlic white 
iiiajorilv votes siilTicicnth as a bloc to enable it-in the 
absence of special eircunislanccs. such as the 
iniiioritv candidaie ruimiiig unopposedHisiially lo 
defeat the minority's preferred candidate. Voting 
Rights Act of 1965, § 2, as amended. 42 U-S.C.A. 
!973 . 

tii Elections 144 €^12{7) 

.14 4 Elections 

14 41 Right of Suffrage and Regulation Thereof in 
General 

1 44kl2 Denial or Abridgment on Accotuil of 

Race 

)44kl2(2') Discrimimiory Practices 
Proscribed 

14 4k i2(7t k. At-Large Elections. Mq§1 

.C’R'i.Ca.scs 

In considering a. challenge, under § 2 of the Voting 
Riglits Act (VRA), to tin ;tt-largc election system. 
Court must not only determine whether the three 
Gingles preconditions me satisfied, but tmist perform 
a totality of circumstances inquiiy. examinittg such 
factors as any liisiory of official discrinunatioii in 
voting, extent of racid polarization in voting, extent 
of use of voting practices or procedures enhancing 
opporiunily for discriniiiiaiion against the minority 
group, whether the minority' hjis been denied ttccess 
to a candidate slaiing process, extent to which the 
minority is hindered in its ability to participate 
cffcaivcly in the political process, whether political 
campaigns have been characterized by overt or subtle 
racial appeals, and extent to which members of the 
minority liave been elected to public office in the 
juiisdiclion. Voting Rights Act of 1965, § 2, as 
amended. :L2 !,■ .S.C.A^ §..J.iT3- 

IpJ Elections 144 €=?i2(7) 

14 4 Eleclioiis 

.i.‘L4I Right of Suffrage and Regulation Thereof in 
General 

144k 1 2 Denial or Abridgment on Account of 

Race 

1441:12(21 Discriminatory Practices 
Proscribed 
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144Ki21f7i k, At-Large Elections. Most 

C ileij Case s 

In a challenge, under § 2 of the Voting Rights Act 
(VRA), to an at-large election system, such factors as 
whether there is a significant lack of responsiveness 
oa the part of elected officials to particularized needs 
of the minority group, and whether ihe policy 
undcrlyiug lire jurisdicliou's use of such voting 
qualification, prerequisite to voling, or siandard. 
practice or procedure is icimous, may have probative 
value as part of plainliffs' evidence lo esiablish a 
violaliou- Voling Rights Act of 1965, g 2. as 
amended, -12 L'.g.C.A. 1 973. 

i?] Counties 104 €==>3S 

X04 Counties 

1041! Government 
10411(0 County Board 

.iibUviS k. Nature aitd Constitution in 
General, 0{cd_Cascs 

Use of at-large metliod of electing county council 
diluted minorily voling slrcnglh. iu violation of § 2 
of Voting Righte Act (VRA); there was pervasive 
polarizaiioii in voling, a disproportionately small 
number of African-Americans had ever been clccicd 
lo ihc council, and ihc ability of live minorilv group lo 
effectively participate in tlic political process was 
hindered by the effects of past discrimination, the 
unusually large size of the election district, and a de 
facto majority vote requirement resulting from use of 
staggered lenns. residency districis, and a primary 
iiominaiiug sysicni. Voling Rights Act of 1965. § 2. 
as amended. 42U,S.C-A, (i 1973. 

[8} Counties 104 ^/^^38 

104 Counties 

104J1 Govcnuncnl 

10411(0 Coun^^ Board 

HUk '38 k. Nature and Constitution in 
General. Cited 

Absent more con^Iling evidence, at-large metliod of 
electing counw council was not adopted for racially 
discriminatory' piqroses. as would violate 1 4th 
Amendment and g 2 of Voting Rights Act (VRA), 
even though tiieie was liistorical evidence tliat the 
method was a known device for diluling minorily 
voling slrcngtLi: llicrc was conipclcnl evidence lliat 
the legislation was cnaclcd lo satisfy tlic onc-pcrsoiL 
onc-volc niandalc of Ihc Supreme Court, and ihcrc 
was no cv'idcncc of any departure from normal 
procedures. U.S.C A. Co n st-.Aiueiid, 14: Voting 
Rights Act of l%5, g 2. as amended, 42 U.S C.A, $ 


ft’ 2(K)6 TlioinsonAVcst. No Claim to Orig. U.S. Govt. Works. 



115 


316F,Supp,2d 268 Page 3 

316F,Supp,2d 268 

(Cite as: 316 F.Supp.2d 268) 


iy73. 

i9J Constitutional Law 92 €^^211(1) 

3i2 Constimtional Law 

‘J2,Xf Equal Protection of Laws 

5i,2k2n Nature and Scope of PiohibitioDS in 
General 

k. In General; DiscriminatioiL 

MpsiCi f J 

In order to esiablish a violation of llic Equal 
Protection C lausc of the Fourteenth Amendment, the 
burden is upon the plaintiffs to show discriniinatoiy 
purpose and cITcct. U.S.C.A. Coa?t..^ncnd. 14. 

il'll Constitutional Law 92 0=^215 

9? Coiistimtional Law 

92\1 Equal Protection of Laws 

921;214 Discrimination by Reason of Race, 
Color, or Condiiion 

92k2l.'’ k. In General- Most Ctied.Caics 
In dcicmiiiiing vvlicilier an inv-idious discriininaioiy’ 
purpose was a inolivaiing factor in a legislative 
action, and thus wlietiier equal protection principles 
were violated. Court considers (1) wlicilKr impact of 
Uic ofTiciai action bears more heat ily on one race 
than another, (2) the historical background of the 
decision, (3) the specific sequence of events lejiding 
up to the challenged decision, (4) departures from the 
normal procedural sequence, and (.^) the legislative 
and admhiistrative liistoiy, especially anj' 
conieinporaiy siaiemenis b\' members of ilie 
dccision-nialviiig body . IJ.S.C.A, Co mi-Art K'nd. 14. 


*270 . .Johji PI D(iL i.cla^-U.S. Aiiomevs Office. 
CliarlcsioiL SC, .lp«cp|].l>.R|c3i. U.S. Dcpartiiiciii of 
Justice. Civil Rights Division, Employment 
Litigation Section, Washington, DC Christopher 
Coates, U.S. Depiinment of Justice. Civil Rights 
Division. Washington. DC. for United Suites of 
America, plaintiff. 

L.nighliji 2-.4cDon.iid. Atlanta. GA. Aritynd. George 
Dcifnqi, Charleston. SC, Clicrvl W iu p jjc r Hamilmii. 
Whipper Law Firm. North Charlsteon. SC. for Lee H. 
Moultree, George FreeinaiL Maggie McGill, Sandra 
Fowler. 

A. '•vri!iur_RoiCiibli.im. Roscnbluni and Goldberg. 
CliarlcsioiL SU. iJenum: Eiie cnc Fcrntra. Jr.. Jv»scp h 
Li.. ;2i Ij C hirkslon County Legal DqiarlmcnL N 
Charleston. SC . Saniunl v\ H'.nveli. IV. Howell and 
Linkous. Mt Pleasant. SC. Beniamin E Griffitk 
Cdeveland. MS. for Clharleston County. South 


Carolina, Chailcslon Counlv Council. 

Sematd Eu gen e Ferrara. J r. Joseph P awiGU. I II. 
Charleston County Legal Department. N Charleston, 
SC, Samuel W Howell i V . Howell and Linkous. Mt 
Pleasant SC. for John 0 Conlon. Toi Ahrens Estes, 
Cinih' M Floyd. Ruth C Glover. A D JordaiL 
Timothy Scott. Cuilis E. Bostic. 

Luca s C- PadactL Bcraanl Eiiccnc Ferrara. Jr. 
jesenh D awson. Ill Cliarlcstoii Couiilv Legal 
DcpartmciiL N Cliarlcslon, SC. Samuc! W Hov-oil. 
I\C Howell and Linkous, Ml Pleasant. SC. for Barrelt 
S. Lavvriniorc, Leon E. Slav riiiakis. Cliarlcs Wallace. 
MikeU Ross Scar hofOif-lL Charleston. Bent ar' l 
Euecno Ferraiu. Jr . Joseph Dawson. Hi . Charlcslon 
Countj' Lcgtil Dcpailmcnt, N Chiirlcston. SC. Sgiri ucl 
W' Howell . tv. Howell and Linkous. Mt Pleasant SC, 
for Charleston County Election Commission. 

ORDER 

PkWV. District Judge. 

Tliis matter was tried wilhoul a. jurv' beginning on 
July 15. 2002. Tlic United Sttitcs has alleged that the 
at-large method of electing the nine-member 
Charleston Count)' Council violates Section 2 of tlie 
Voting Rights Act of 1965, as amended, 42 U.S.C. 
197 3 ("Section 2‘'), because it results in the unlawful 
dihition of minority toting strength. The Court- 
liaving he:ud the arguments, read the submissions of 
counsel, and considered the evidence including court- 
room testimony, deposition icsiimon)’, and cxliibits- 
cnicrs judgment for ilic United States of America and 
partial Judgincni for Plaiuiiffs Moultrie. Freeman. 
McGill, and Flower based on the following findings 
of fact and conclusions of law. 

As a» initial matter it is iinportani to clarify whai this 
Order rigorously says about the at-large clcctonil 
st'stem of Charleston Comm' and what it 
unequivocally does not say about her citizens. The 
Court recognizes tliat its decision does not merely 
operate mechanicall) against a polilical subdivision 
of the Stale of Soulli Carolina but in fact against 
individual citizens whose lives in \ arioiis measure arc 
*271 today cliangcd. While llic Court is otherwise 
disinclined to editorialize, those individiuils, whether 
white or black, who have had no voice in this 
debate but whose liberties ;ire invariably altered by 
its rcsolulioiL dcscnc as clear and direct an 
explanation of this action as can be reasonably 
provided. Tliere is a fundamenttil gravity to any 
decision of a federal court w liich calls into question 
actions taken by the people through the legislative 
process of their local and stale coiumiinilies. 
Federalism and separation of powers demand vigilant 
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consideration. 


FNl. I n pursuit of a decision ihjrt is not only 
objective in fact, but objective b\' all 
appearances, tlie Court has ghen thoughtful 
coiisideratioii to tlie appropriate way to 
idcutiTy the respective races. 
Uiirorluiiatch , labels arc inlicTcnllv pregnant 
of coimotation, and generally inadequate in 
their abUity to eliaracierize ait entire group 
of people v\liosc cultural, physical and 
progeuital commonality are a spectmm of 
attributes rather than a discrete set of 
qiuilitics. The United Suites Census Bureau 
uses both the terms "bltick’' and "Afriam- 
Artierican.” Although the phrase ■'African- 
Ajuerican" is likely under-representath'e for 
lis failure to encompass fully the heriiage of 
each member in the tclcvaiu conuminiiy, ii 
is seemingly preferable to the incrcasitigly 
ateanc pairing of "black and white,” which 
gcncnilly fails to be either accurate or 
discreet. The Court will therefore 
predominately employ the phrase African- 
American going forward. 

With that said, this Order is radically not a 
condemnation of the citizenry of Charleston County 
but rather a recognition that tlie specific bulwark of 
an at-large sysicin, in twisted conceit will) the 
particular gcograpliic and liisiorical realities of this 
Couiitv, unlawfully and insiitulionally inhibit a 
community of voters in Charleston County from 
equal ticcess to the electoral process. The United 
States Supreme Court has made it clear that the 
"essence of a. § 2 claim is that a certain electoral law. 
practice or stmeture interacts with social Jind 
historical conditions to cause inequality- in the 
opportunities enjoyed by black and white voters to 
elect preferred representathes." Thornburg v. 

.L0.b 275 2.-)2LEd.2d 

lit other words, a \ iolnlion of Section 2 
may arise from the striicliirc of the electoral process 
ilsclf plus the effects of past discrimination without 
regard to any present discrimimiloiy intent. This 
case is one such instance. 

Undoublcdly there arc bigots among us, and while 
their stories uncomfortably texture the four corners of 
the Court's decision, this Order is little about them. 
If the trial on the merits demonstrated ainthing, it is 
tliat Cliarleston County can celebrate a rich legacy of 
individuals selflessly woiking towards a irue 
coumiunity among its many races. Nolwilhstanding. 


Page -I 


the currcnl al-largc system, as it c.xists in a county of 
this si/c, unlawfully exacerbates ihc disadvanlagcd 
political posture inherited by generations of African- 
Americans through centuries of institutional 
discrimination. 


INTRODUCTION 

Procedural History 


jJJ The United States brought this action on Jamiarv 
17. 2(K)I. TIk United *272 Stales did not allege 
a violation of Section 2's intent smndtird. ' ''■ ' Private 
plaintiffs, who are four citizens registered to vote in 
Charleston County elections, filed their suit on 
Februaiy 28. 2001. alleging that Charleston County's 
ai-large meiltod of election violates tlie results and 
iiuciu standards of Section 2. Tlie Court consolidated 
tlie two eases on April 6. 2001. 


FN2 .. As timended in 1982, Section 2 of the 
Voting RiglUs Act of 196.^ provides: 

(a) No voting qualiricalion or prerequisite to 
voting or sttmdard, practice, or procedure 
shall be imposed or applied by any State or 
political subdivision in a manner which 
results in a denial or abridgement of tlie 
right of any cilken of the United Stales to 
vole on account of race or color, or in 
contravention of the giuiranlccs set forth in 
section 4(f)(2). tis provided in subsection 
<b). 

(b) A violation of subsection (a) is 
established if, based on the loialily of 
ciicumsrantxs. it is shown that the political 
processes leading to nomination or election 
in the [jurisdictioni arc not equally open to 
participation by tneinhers of a class 
\proleclfd by Hediun 2(a) ] in ihal ils 
members have less vpporlunily Ihcm other 
members of the eleclorale to parlicipate in 
the potilicat process and lo elect 
representatiws of their choice. The extent 
to w'liich members of a protected class have 
been elected to office in the State or political 
subdiv isiou is one circumslancc w hich may- 
be considered: Provided, That nothing in 
this section eshiblishes a right to have 
nieinbeis of a protected class elected m 
numbers equal to their proportion in the 
populalion. 

42U.S.C. j 1 9 7.3 (cinpliasis added). 
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Q>13, Section 2 contains both a ‘‘results” 
standiird and a prohibition against 

iiitentiontil racial discrimination in voting. 

Claims of intentional discriniiniition under 
Section 2 are assessed according to the 
standards applied to conslilulional claims of 
iiilcntioiial racial discritninalion in voting. 

<Ju i.(i f. Cos4n fV of Lo.s .Irte c-f-W. 918 
F 2d 76.V 766 CiT.I9*jC» (“|TJhc Voting 

Rights Act can be violal^ by both 
iittcntioiial discrimination in lltc drawing of 
district lines and facially neutral 

apportionmcni schemes lhal have the cfTccl 
of diluting minorib' votes,'’). 

On March 5, 2tK)2. the United States moved for 
partial siininiaty judgment as to the three 
preconditions set forth by Ute United States Supreme 
Court in B’urf^bmy, 47S U. S- 3 0. 1P6 
S^Cl. J712.....W.L,EiL.2d.25(iy.S6^ On March 29. 
2002. the United Slates also nx)\cd to enjoin the 
County from holding elections for open scats on the 
Charleston County Council until a proper remedy 
could be implemented under Section 2. On April 1, 
2002. the private Plaintiffs also filed motions for a 
partial summary Judgment on the Gingles 
preconditions and for a preliminary injunction. On 
AprU 2, 2(K)2, tlie Defendants mov'ed for summary 
judgment on tlie tliird Girigles precondition and on 
the lotaliiy of circunisianccs. 

Magistrate Judge Robert S, Carr heard oral arguincni 
on those morions on April 17, 2(H)2, In a written 
Report and Recommendation dtited April 26, 2(K)2, 
Magistrate Judge Carr recommended thjit (I) the 
United Slates' Motion for Partial Suimnaiy- Judgment 
on the Cringles preconditions be granted, (2) the 
Defendants' Motion for Partial Summary Judgment 
on the totality’ of the circumstances be denied, and (3) 
the United States' Motion for Pieiimiiiary Injunction 
be deitied. 

Dcfcitdaitls objected only to Magistrate Judge Carr's 
recommendation ihat partial summary judgnicnl be 
granted the United Stiitcs as to the third Cringles 
precondition. They did not object to the other 
recommendations, including those related lo the first 
two Cringles preconditions or lhal an imlimcly 
affidm il filed by one of Dcfcndtints' espert witness. 
Dr, Ronald Weber, be stricken from these 
proceedings. The United States objected only to that 
portion of Magistrate Judge Carr's Report and 
Recoimnendation tliat concluded that the United 
States did not meet its burden of dciitonsiraling that a 


pr eliminar y- injunction would sene the public 
inlcTcsl. 

On May 24. 2002, the Court denied the United Suites' 
Motion for Preliminary Injunction, In an Order 
darted July 10. 2002, tlie Court adopted Magistrate 
Judge Carr's Report and Recommendation in loio 
granting Plaiiuiffs' motion for simmiaiy judgment on 
the three Gingks preconditions. Botlt tlic Court's 
Order, dated July 10. 2002, granting Plainliffs' 
motion for partial simunarv judgment and the 
Magistrate Judge's Report arc incorporated licrcin by 
specific reference. 

*273 Tlic trial ill this case commenced on July 15, 
2002, and coireluded on August 16. 2002. On 
September 18, 2002 tlie Coun denied tlie United 
States' renewed motion for preliraituuy injunction 
against Uie Noveit^r 5. 20t)2 general election for 
positions on tlie Cliarlcston County Council. 


Jurisdiction and Standing 

Tlic Court lias subject mailer jurisdiction over this 
action pursuant lo 4:' U .S C '*1 1973 i. and 28 IJ.S.C. 
^8 1331 and i 34,5 . Tlie voting rights claims 

adijinced by tlie United States in this action are 
premised solelv upon Section 2 of tlie Voting Rights 
Act Of 1%5. 42 U S...C.- 1 .1223. 

{2} Pursuant to .42..U.,.SjC._§..,L97,3i(fll. “[wjlicncvcr 
any person lias engaged ... in any act or pracliec 
prohibited by [Section 2| ... the Attorney General 
may institute for the United States, or in the name of 
tlie United Srates. an action for preventive relief, 
including an application for a icmporarv or 
permanent injunction ... or other order,” Thus, the 
United States has standing to challenge Charleston 
County's at-large method of election for its County 
Council to protect tlie voting rights of the Comity's 
African-American citizens. 


t-N4. It is iniporlaiu lo the analysis lo 
remember dial llie Voling Riglils Acl does 
not require nor allow tlic Court lo cxamhic 
the merits or demerits of al-largc voting 
versus single-member disiricls cxccpl as lo 
how tlicy’ may effect minority’ voting rights. 

Bl Private Plaintiffs also liave standing to pursue 
their claims. See J-fnson .xfinor. 2_0 F .ld i29'’. 
1303 iL H (lUh (.'ir.2!X)^ (citing i.n:ic-:!_i>hiies y. 
H iivs. -51? U S 7^7 742 in 'Cl I 1 _ 
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and slating "ihe essential point 
remains that in order to lia^'e standing one must 
reside in the area directly affected by the allegedly 
illegal voting scheme"). 


DISCUSSION: FINDINGS OF FACT and 
CONCLUSIONS OF LAW 

I. Factual Background 

Demographic Information and Statbaica! 
Background 


Charleston Coimp.’ is the diixd most populous of 
Soutli Carolina's 46 counties and has the second 
liighesi total number of African Anrerican residenis. 
(U.S,E.v 106.) According to the 2(KK» Census of 
Population, Cliarlcsloii Couul^• has a loial population 
or3()9,%9, (U.S.Ex, 107.) Of llwt total, I8X.542 
(60.8%) persons are uliiie and 106.337 (34,3%) are 
African Anicrican; 15.090 (4,9'yo) arc of other 
racial/cihnie dcsccni, (Id.) Charleston County's 
voting age population is 236.395. of whom I53,25t) 
(64.8%) are white. 72,287 (30.6%) are Afriain 
American, and 10,858 (4.6%) are of other 
racial/etluiic descent. (Id.) 


FN;2: The figures for the wliiic and African- 
American total population and voting age 
population in this paragraph do not include 
Hispaiiics. who may be of anj- nice, and 
people wlio tire of two or more races. The 
persons in the other category iwlndc those 
of Hispanic, American Indian or Alaska 
Native, Asian. Hawaiian or Pacific Islander, 
and other descent, and peisons of two or 
more races. 

According to the South Carolina Election 
Coiiunission. as of November 2(K)0:(1) 177.279 
persons were registered to vole in Clwrlcston Counly, 
122.557 (69,1%) of whom were white and 54,722 
(30.9%) of whom were nonwhite; and (2) 114,166 
persons voted in the November 2t)t)t) general 
election, 82.395 (72,2%) of whom were white, and 
31.771 (27,8%) of whom were nonwhite. (U.S.Ex. 
441.) African-American voters participate at a lower 
rate in elections tium vvliite voters hi Charleston *274 
CouiiW. (Joint Ex. 2A at Tables 4-5; U.S. Ex. 14 at 
Table 4; U.S. Ex. 15 at Table i.) 
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Charleston Comity encompasses a gcograpliical area 
of 919 square miles, a significanl portion of which is 
water, and includes the incorporated municipalities of 
Awendaw, Cliarieston. Folly Beach. Hollywood- Isle 
of Palms, Janies Island, Town of Kiawah, 
Lincolnville, McClellanville. Meggett, Mount 
Pleasant, North Cliarieston. Ravenel, Town of 
Scabrook. and SuUiv an's Island. 


FN6. James Island's status as a town is 
presently in litigation. 

11. Method of Election for County Council 

The Cliarieston Counrt^ Council governs Charleston 
Countv’. (U.S. Am. Comp, 'I 3; Am. Answerl 3.) It 
is composed of nine members elected at-large hi 
partisan elections to four-vear, staggered lemis. (U.S. 
Ant Comp, *IT 4,6; Am, Answer'll’ 3, 5.) Council 
iiKinbcrs qualify from four residenev disiricis in llic 
following fashion: three members reside in the City 
of Cliarieston. Uiree members reside in ilie area 
between ilic Aslilcy and Cooper rivers tliai is not in 
the City of Cliarieston. two nicinbcrs reside in the 
area west of lire Ashley River lliai. is not in the City 
of Charleston, and one member resides in the area 
east of the Cooper River, (U.S, Am, Comp, '| 6; 
Am. Answer*! 5.) 

The County’s ai-largc nicOiod of election was created 
in 1969, and prcclcarcd by the United States Auonicy 
General under Section 5 of the Voting Rights Act. 42 
U.S.C. S 1973c . In 1989, Cliarieston County 
held a referendum on a proposal to switch from at- 
large to single-member distrias for the Coiintv’ 
Council, Supporters of ai-largc elections prevailed 
by a margin of 52 to 48 % in a referendum with a 
tumour of less tlwm 13 %. The Kvening Post 
editorialised that voting in the referendum was 
polarized along racial lines. (U.S. Ex. 16 at 24; 

Transcript of Record at 97 1 [liereafler ‘ Tr. at .”] ). 

Moreover, accotding to llic United Stales' c.vpcrl. Dr. 
Theodore Arrii^lon, and llic Defendants' expert. Dr. 
Ronald Weber, voting on llic referendum was 
cxtremch- polarized between white and African 
American voteis: they agree that at least 98% of 
Africaii-Ainerican voters voted ‘yes' on the 
referendum and at least 75% of the while voters 
voted “no.’’ (U.S. Ex'. 14 at 63-64; Joint Ex, 2C. at 
Ex. A thereto.) 


J^N7. The Alloniev General granted 
adiniiustralivc prcclcarancc to Cliarieston 
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Couiit\ ’s at-large method of election some 
four years after Section 5 was first enacted 
and before ;iny at-largc elections were held 
under that 1969 law. On its face. Section 5 
of the Voting Rights Act specifically 
provides tliat a subsequent civil action can 
be filed cliallenging a voting standard, 
practice or procedure that lias been 
prcclcarcd under Section 5: “Neither an 
afrinnativc indication by the Atlomcy 
General tlial no objection will be made, nor 
llic Altonicy General’s failiiTC to objccL nor 
a declaratory judgment entered under this 
section shall bar a sitbscquciu action to 
enjoin enforcement of such qiuilificjilion, 
prerequisite. sbindard, pnictice, or 
procedure.” 42 U.S.C. 1973t. Thus, the 
United States may bring a Section 2 claim 
against a precleared \ oiing pracUce alleging 
discriiniiiaiorv iiilciit or result. Rcito v . 
Bowicr F^hh Sclwol B(l‘ 528 U.S . 320. 
3^4. rid's.n 866. 145 l..&d'.2d US I'aiMKlV 
Ho\ve\er, in this action, die Utiiied Slates, 
unlike the private Plaintiffs, does not allege 
tliat the at-laige method of election was 
enacted in 1969 with a discriininalOT) intent. 

Since 1970, 41 persons have been elected to the 
Charleston Coniitt' Council, three of wlioni are 
African American: Lonnie Hamilton III. Marjorie 
Amos-Frazicr. and Timotlw Scoii. (U.S.Ex. 30.) 
Scott is the only cliitciiI African-American member 
of the Charleston County Council. 

*27.5 Charleston Cotinty is one of onh- three South 
Carolina counties that elects its entire cotinty council 
at-largc. (U.S. Am. Comp. Ih Am. AnswcT*| 6.) 
The other two cotintics, Hampton and Jasper, arc 
rural counties with total populations of less than 
22.()()() residents in each county, and comprised of a 
close balance of African-American and white 
citizens. (U.S.E.\s.78. 106.) Moreover, of the 35 
SoiiUi Carolina counties in whicli whiles were a 
inajorilv of die population according to the 2000 
Census of Population, only onc-Cliarlcslon Counly- 
continnes to elect its entire county' council at-laigc. 
(U.S.Ex. 106.) 


EL General 0\ er\icw of the Results Standard of 
Section 2 

As amended in 1982, Section 2(a) of the Voting 
Rights Act proliibits in part any stale or political 
subdivision from imposing or applying “any 
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standard, practice, or procedure” w liich “results in a 
denial or abridgcmciil of the right of any cili/cn of 
the United States to vote on account of nice or color 
I r 42US.C.t: i9’73 . 

Section 2 prolidiits all forms of x'oting discrimination 
that “lesull in the denial of equal access to any phase 
of the electoral process for minority group members.” 
SRcp. No. 97-417 a! 30I1982J. reprinted in 1982 

U. S.C.C.A.N. 177. 207 (iKrcinaflcr •■Senate Report"). 
As amended in 1982, Section 2 requires proof only of 
a discriminatory result, not of discriminatory intent. 
Chisoni V. Roenier. ;<H. .U ,5....3.»2.,_;;9 1 il S C r. 
2354. ri5L.Ld2d 348(19*)!) . The essence of a 
Section 2 rcsults-claim is thiit an "electoral law. 
practice, or stnicture interacts with social and 
liistorical conditions to cause an inequality in tlie 
opporiuiiities enjoyed by fminorityl and wliite voters 
to elect ilieir preferred represeniaiives." Thorn^^urji 

V. Ghii -hs . , 47_8 ILS, ..10.. 47, Ji)6 .S..CL...2.Z52.,.i2 

L.Ed.2d 2 5 (19 861- Wliilc die results standard docs 
not provide an assurance of success at Ibc polls for 
minority' preferred candidittes. it docs provide an 
assurance of a fair process, De Gmn dv. 

512 U.S. «>97, iOM, illS.Ct 129L.iai.2 d 77 5 
<19941 . 


FN8. Li Chisom, the Supreme Court 
explained tliat “[u]nder the amended statute, 
proof of intent is no longer required to prov c 
a Section 2 violation. Now plainiiffs can 
prc\ail midcr Section 2 by dcmonsiraiing 
that a challenged election practice has 
resulted in the denial or abridgment of the 
right to vote based on color or race,” 
C hism;. 501 U.S. at 39 4.. 1 1 1 S.Ct. 2354. 

Thus, Section 2 insures that minority x'Oters are free 
from any election practice "which operate|5|, 
designedly or otherwise” to deny them the same 
oppottuiiily to participate in all pliases of the political 
process as other citizens enjoy. Senate Report at 28. 
The critical question, therefore, is “whcllicr the use of 
a contested electoral practice or siniclurc results in 
members of a protected group lurv'ing less 
opportunity tluin other members of the electorate to 
participate in the political process and to elect 
representatives of Ibcir choice." C/nides. 4 /8 U 5. at 
63. 106 S Ct. 27.52 (citations omitted). "|A|t-largc 
voting in a multimember political unit." as exists in 
Charleston County, "may prevent uiiuorities from 
electing representatives of tlieir choice by dihitmg 
their voting slrei^lli" in violation of Section 2. 
C olth’s V Cilv o f Norm . 383 F.2ti i2,''2,_ 123 6 i4 lii 
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|4| In Gmg^les. the Supreme Court established three 
preconditions that a plaintiff challenging an at-large 
election system under Section 2 must satisft'. '‘First, 
the iniiiorilv group miisl be able to demonstrate that it 
is suJTiciciilh large and gcograpiiically compact to 
coiisliliilc a majoril\ in a single-member dislricL" 
*276 Ci):g;V.v, ITS (i S. at 50, 106 S.C't, 2'5‘ . 
' Second, llie minorih group must be able to show 
llial il is polilicallv cohesive.'' hi at .‘>1. 106 S C t 
"Third, the minorit}' must be Jtble to 
demonsiralc that ihe while majority votes sufficicnlly 
as a bloc to enable it-in the absence of special 
circumstances, such as the minority candidate 
running unopposed ...-usually to defeat the minority's 
preferred candidate.” Id. 

[51 Saiisfaciioii of the llircc (Jingles preconditions is 
necessary to csiablish a Section 2 daiin, but it alone 
is not sufricicnl, . ‘■ihrison v. De Grnuth-. 512 11 S 
1011. 1 i+ S Ct, 2647. 129 L,F:a.id 775 {!9y4i. 
The Court must also perform a "totality of 
circumstances” inquiry. The Supreme Court has 
looked 10 the Senate Report accompanying tire 19X2 
e'stensioii of the Voting Rights Act for guidjince as to 
the '‘nature of S 2 violations and | | the proof 
required to estoblish these violations.” (.ringles, 47S 
U.S. at 43. 106 S.Ct. 27.'v2. The Senate Report 
outlines various factors tltc Court might consider in 
analyzing a Section 2 claim. Tire Senate Factors 
include: 

1 , the extent of any history of official discrimination 
in the state or political subdivision that touched the 
right of the members of the minority group to 
register, lo vole, or otherwise to participate in the 
Democratic process; 

2, the extent to which voting in the elections of the 
state or political subdivision is racialh' polarised; 

3, tlie extent to vvliich the state or political 
subdivision lias used iinusiiaiiv large election 
dislricls. majorily vole requirements, anti-single shot 
provisions, or oUicr voliiig practices or procedures 
lhal may enhance ihc opporiunity for discrimination 
against the minority group; 

4, if there is a candidate slating process, whether the 
members of the minority group hav^e been denied 
access to thal process; 

5, the extent to which members of the minori^’ group 
in the state or political subdivision bear the effects of 
discriininatioii in such areas as education, 
employment and healtli. vvliich liinder their ability to 
participate effecliv elv in ilie political process; 

6, whcllicr political campaigns have been 
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cbaiactcrizcd by overt or subtle racial appeals; 

7. the extent to which members of the minorily group 
have been elected to public office in the jurisdiction. 

Senate Report at 28-29 (footnotes omitted). 

[61 The Senate also recognized the rollowing 
"[a]ddilional factors dial in sonic cases liavc liad 
probative value as part of plaintiJTs' evidence lo 
csiablish a violation”: 

• whether llieie is a sigiiiflcanl lack of responsiveness 
OQ the part of elected officials lo llic particularized 
needs of the meinberaof the minority group |;md| 

• whcllicr tlic policy underly ing the stale or political 
subdivision's use of such voting qiuilification. 
prerequisite to voting, or standard, practice or 
procedure is tenuous. 

Id. at 29 (footnotes omiiied). 


IV. Plaintiffs Have Established the Three (fingles 
Preconditions 

As noted, this Court, granicd partial summary 
Judgment for PlainlifTs on the three Gingles 
preconditions in its Order dated July 10, 2002, 
Accordingly, live Court reaffirms its findings that (1) 
tlie Africaii-Americaii population of Cliarlestoii 
County is sufficiently numerous and geographically 
compact to coiistiiuic a majorily in ai least one of 
nine singlc-iucinbcr dislricls in an illusiraliv c plan for 
C1iarlcsion*277 Couuty Council; (2) Arrica.n- 
Amcrican voters in Charleston County arc politically 
cohesive; and (3) candidates of choice of African- 
American voters in Charleston County Council 
contests arc usually defeated as a rcsuli of w hile bloc 
voting. 


V. The Totality of the Circumstances Inquiry 

EslablisluiiciU of the (Jingles preconditions presages 
Section 2 liabiLily. Indeed, ‘‘il will be only lire very 
unusual ease in which the plainlilTs can csiablish the 
existence of the three Gtngles factors but still have 
failed to establish a violation of 2 under the totality 
of tlie circunistaiKes. ;Uf?gc(U Atvaiu G oiinr v . 92 
P.3d 283, 293 >'j-lh Cir ryvu) (cilalion omitted) 
(emphasis added). — - 


Vis9. ylccord Veano.s^ De Barrio Lfo v. i /a 

ol. Hohvk u. 72 F^3d :’7i,^'.>Sj list 

see Sundif z v. itaie of L olo. _9? IV.i.l, 
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n 111 1 Jl>lh Cir,l%'6) (noting that 

establishment of Gingles piecooditions 
creates the intcrcncc the challenged 
practice IS discriminator.'"); Harve'l 
U jIl ' ‘ 1382, 

1 3vii iS t n C . ir.i'. -’X'^) (en banc) (‘‘Satisfection 
ol the iiecessan Gingles piecondidons 
carries a plaiiitifr a long towards 
showing a Section 2 \iolalioir); J enkins v. 

F„)ii 1103, 1 ill) (3tf CjrjyOi) (holding that 
■‘it w ould be a liiglilv umisual ease in which 
a plaintiff SLicccssfuUv proved the c^iislcncc 
of the three Gingles factors and still failed to 
csttiblish a violation"); cf. iJe Grandv. 5 1 2 
'j. 3 , at 1012 II. iO. 114 S.Ct. 2647 (noting 
tliat Section 2 cltallenges to multhnemher 
districts, as is the case here, are likely to be 
easier plaintiffs' cases titan challenges to 
electoral practices in singlc-tncinbcr 
districts), 

PUiintiffs need iiot prov'c any ptirticukir mimber of 
Senate factors or that a majority of them point "one 
way ortlie other,” Gmehs. 478 U.S. td 1 5. 1 06 S .Ct, 
2732 feiiiriii Senate Keport at 291 Nor iniisi 
PUiintiffs demonstrate that white voters "demonstrate 
an unbending or unalterable hosfilitv' to whoever may 
be tlie iniiioritj’ group's representative of choice, btn 
whetlier. as a practical matter, tlie iistial result of the 
bloc voting iliai exists is the defeat of the ininoriiy* 
prefened candidate.” Jenkins v. Red CUe\- Consol. 
Sek Disi Bd of iuhv.. 4 r'.'fd )1 ( ) 3 .. 1123 (3d 
Cir, 1 9 9 ^ ), 

The Court will begin its totality of the circumstances 
consideration with the two Scuaic factors identified 
by the Supreme Court as most imporpint; (I) the 
"evtent to which minority group members hav'e been 
elected to public office in the Jurisdiction" and (2) the 
"extent to wliich voting in the elections of the state or 
political subdiv ision is racialh’ polarized." Girnfles. 
478 U. S. a i -48 ji .i5^.l,06_S,C!,„2752 (citing Senate 
Report at 28-2’9. U.S. C.C.A.N. 1982, p. 206). If those 
faclors arc present- ihc other factors "arc supportive 
of, but not essential to, a minoritv' voter’s chiirn.” Id. 


A. The Extent of Racially Polarized Voting 

The Court will first consider the extent to which 
voting in Charleston Count}' elections is racially 
pohrized. The Supreme Court defliKS racially 
polarized votiiig as a “ consistent relationship 
between [the] race of the voter and the w'ay in which 
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the voter votes.’ or to pul it dilfcrciillv . wlicrc black 
voters and while voters vok dillti<.nll\ 

478 L'.S at 33 n. .U. l uo t 1 '7.v2 (internal 

citations omitted); see al.w 2 . ' 

9/ F 3d iiw3. 1312 qhib <■ I I ) ' Di Theodoie 
Arrington, expert fertile Umted States, found that out 
of 31 contested, Counlv-Loiincil elections studied 
from 1984 to 2000, voliiig was raciallv polarized 29 
limes (94%). (U.S. E.x. i4 at Table 13.) The 

findings of Defendants' own expert. Dr, Ronald 
Weber, also coiinnu tlial voting in Cliarlestoii Count}' 
Council elections is scvciclv' and cliaractcristicallv 
polarized along racial lines. In 25 of the 33 
conlcslcd*278 general elections, from 1988 to 2()()(), 
African-American and white voters were poUirizcd 
(75.8%). ^ (Joint E\. 2B 1 7.) This pattern of 
racially polarized voting is perliaps most dramatically 
demonstrated by Dr. Weber's findings tliat, in general 
election contests for Cliarlesion Count} Council wiili 
at least one African-Anicrican candidate, ilicrc was 
polarization between African-Aincrican and wliiic 
voters 1(16% of Uk lime. (Id, at Figures 5-6.) 
Even in general election contests for Cliarlesion 
Count}' Council involving no African-American 
candidates, tliere was polarization between African- 
Anicrican and white voters 87.5% of the lime, (Id.) 


FNIO. A number of discrepancies exist in 
Dr. Weber's various reports concerning 
polarization in Cliarlesion County Council 
elections. Imporiantl} , liowcvcr. Dr. Weber 
lias universal]}' found severe and legally 
significtint voting poltirization, 
notwithsKinding aiw conclusions he nitw 
have concerning the cause of such 
polarization. Uliimaiclv, the Court is 
partiaiUirly compelled by the etireful report 
prepared by Dr, Arrington, 

FNil. The Foiirtli Circuit, m dicta, has 
suggested llial contests involving African- 
Anierican candidates may in fad be more 
probative of racial palanzainm titan 
elections without an Afncan-Amcncan 
candidate. Le'.vi a y. A lan a f' _99 

F.:3d 6t'0, 610 n, 8 {4tli (.i).lvv6). The 
Fourth Circuit however, has cletirly 
caiilioiicd that such elections cannot 
ncccsstirily be afforded greater weight when 
considering whether "because of that 
polarizatioa minoritv-preferred candidates 
are usually defeated." Id. The holding m 
Alamance is predicated on the obvious 
understanding dial wliitc candidates may in 
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fcicl represent the candidtite of choice of the 
minoriU' coirmiuiiit}'. To that end. this 
Court has remained gtuirdcd. and only 
focuses particularly on elections in\'olving 
African-American candidates for the issue 
of voting polanzntion. 

It caiuiot be oxcrsiatcd tlmt such polarizalioii has 
resulted in a legally significant quantum of defeats 
for minority -prercTTcd candidates, as prc\dously 
concluded by the Court in its Order dated July 10. 
2002. (See also John Ex. 2A .'iJ; Joint Ex. 2B at 
Figure 7.) It is this consistent defeat at the polls that 
makes such egregious polari/aiioii idlimalcly 
relevant. See (unais’^. 478 u S, .-it 5o. It*r> S.C-t. 
2752. ‘‘|W|here minority and majority voters 
consistently prefer different candidates, the majority, 
by ^■irtue of its numerical superiority, will regularh' 
defeat the clwices of niinoriiv voters.” Id at 48. lOu 

The Court, concludes that this evidence of significant 
tind pervasive polariTtition militates strongly in ftivor 
of finding a Section 2 violation. 


B. The Extent to Which African-American Persons 
Ha ve Been Elected to Public OJfice 

The second most important Senate factor is the extent 
to vvliicli African-American persons have been 
elected to public offlcc in lire jurisdiction. As 
discussed above, of the 41 persons elected to the 
Chtirlcston County Council since 1970. ^^ jusi iliree 
(7.41%) have been African American: Lonnie 
Hamilton III. Marjorie Ainos-Fmzier and 

Timothy Scott. *279 (U.S.E.x, 30.) Of those three. 
Timothy Scott is emphatically not the candidate of 
choice of the county's African-Americtm voters, 
Although independently the elections of Hamilton, 
Scott, and Anios-Fruzier are important stories of 
electoral success for minority candidates, they 
iionctliclcss represent a faciahy inadequate quantum 
of endogenous success among African-American 
Candida ics. 


No African Americans were elected 
to the Charleston Couiily Council before 
1970, 

FN13. It should be noted that Hamilton won 
6 elections between 1974 and 1990. Amos- 
Frazier won in both 1974 and 1978. 
NotvvitlTstandiiig the tenure of both 
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Hamilton and Amos-Fra/icr. their successes 
remain the cxccplion ralhcr than the rule. 
First, as readily conceded bv Dr, Weber, 
courts have found recent elections to be the 
most probative. (Joint E\. 2A at 9-10); see 

also R’ .2 ■ / j i_ /_ I 

54LJ±''J'th i_i,_ i j 

72 F_ d ^'7' _ ‘wt ' Isi i. n 1 uj'j 
MtPk-j l>_uh < '’3'' r 'ri 

1471. 1482-83 tiUli Cir 199.3 ). The 
question of vole diluhon must be measured 
ill die prcsciu, not llic past, tense. 

F.3d at 99 0. For example, if there w:is no 
racially poiari/cd voting in a jurisdiclion 
since 1984, the cxistciKC of racially 
polarized voting in the 197()s would not be 
relevant. Indeed, Dr, Weber specifically 
declined to analyze pre-1988 elections in liLs 
reports because of ilieir negligible relevance. 
(Joint Ex. 2A at 9-10.) Accordingly, 
wliaicvcr successes Hamilton and Amos- 
Fra/icr liad in ihc 197()s and 198()s is of 
marginal relevance to whether African 
Americans presently enjoy equal access to 
the electoral process. 

Morcover. ihc Court received compelling 
evideiKe that the electoral successes of 
Hamilton and Amos-Frazier, 

notwithstanding the obvious and rerrutrkttble 
qualities of the cajididates themselves, were 
due, ill large measure, to ilic coalilion 
building iliai was cliaracicrisiic of 
Democratic Party politics in Charleston 
Coun^- throughout the 197()'s, (See. c.g., 
Tr.at679-83,) 

Defendants contend that it is ticmally the 
effectiveness of these biracial coalitions in 
the I97()s that demonstrates that African- 
American candidates could win today if only 
they sought to build similtir relationships. 
Specifically. Defendants point to the 
effeclive coalition between African- 
Anicrican Democrat Amos-Frazicr and the 
wiiilc Dcinocral Jinuny Sluckev. (Tr. at 
679-83.) Tltc Record suggests otherwise. 
The Court received testimony^ from both 
Amos-Frazier and Judge Bernard Fielding 
that the political environment of tod;iy is 
significantly dirfcrcni from that of the 
I97()s. (Sro Tr, at 133 (Fielding); 659-60; 
660-65 (Amos-Frazier).) Amos-Frazier 
testified tliat her situation in the 1970s was 
unique in tliat Bill Ackerman, a wliite 
lawyer and politician, paid her to run Ids 
Charleston may oral campaign hi 1971, paid 
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her to mn the Alliance of Concerned 
Citizens for Better Go>'ernmenl thereafter, 
and then pjirtncrcd her with Jimmy Stuckey 
in the 1974 election. (Tr. at 639, 643, 665, 
666, 2536.) Importantly, Amos-Frazier 
testified that she would not run for County 
Couticil today if slie was tlie same age as she 
was ill 1974 because slic docs not believe 
she could win. (Tr. at 639-60), expressly 
Slating that she believed that the while 
cominiinily in Cliarleston County is dilTeieiil 
loda\ lliaii it w as in ihc 1970s, (Tr. at 660- 
65). 

There is also c\idcncc that contcmporaiy 
efforts to build binicial cojilitions htivc been 
undermined by significant “white flight" 
from the Democratic Party in Charleston 
County since the 1970s, (Tr. at 2539.) 
Reasons for tills Iligiti include ilie 
Democratic Pan\ 's position on civil rights. 
(Tr, ai229). 

1-N14, According to Dr. Weber. Scott has 
ne\'er been preferred by minority voters in 
ar^’ of his tliree elections to Charleston 
Coimly Council, Indeed, according to Dr. 
Weber, Scott received an estimated 30.7% 
support from nonvvhite voters in a 1995 
special election. Tiiereafter. Scott's 
African-American support tumbled. Just 
two years later. Scott received an cslunaicd 
7.()'/n support from nomvliiic \oicrs in a 
1997 special election, and be fared c\cn 
worse in the 2()()0 general election, when he 
received an estimated 2.8% of the voles ctisl 
by nonwhite voters, (Joint Ex. 2A, Ex. E 
thereto, at 13. 23; Joint Ex. 2C. Ex. A 
thereto, at 4.) Scott ran as a Republican. 

Moreover, in all elections exogenous to the county- 
council races. African-American candidates have 
fared no belter. The following represents the entire 
universe of Africaii-Amcrican-candidalc electoral 
success ill aU otlicr c.xogciious. al-largc elections 
within the jurisdiction: 

♦ five African-American members of the nine- 
member Charleston County School Board, elected in 
the November 1998 General Election. The expert 
for ihc Unilcd Slates, Ted Arrington, agreed tlial all 
fi\c of these individiuils tire African-Amcrican- 
preferred candidates (Tr.at 356). 

• County Probate Judge Bernard Fielding, an African- 
American, w'ho ran coiintywide as a Democratic 
candidaie in llie November 1990 General Election 
and was clcclcd. 


Page 1 1 


• Hollywood Mayor Herbert Gadson. who is African 
American. 

• Awendaw Mayor William Alston, who is African 
American. 

*280 * Lincoliiville Mayor Tyrone Aiken, who is 
African American. 

• Former Slate Senator and Stale Representative 
Herbert Ulysses Fielding, an African American, who 
ran at large as a Dcnwcralic candidate for die Soiilli 
Carolina House of Rcprcscnialivcs in 1970 and was 
elected in llial at-large election. 

• Charleston City Councilman Louis Waring, an 
African American, who in 1990 ran at-largc as a 
Democratic candidate for St. Andrew s Public Serv ice 
District Commissioner, and was elected in thtit 
special purpose district with a nitijority white voting 
age populatioiL 

• Mount Pleasant Council member Thoinasina 
Siokes-Marsliall. an African AntericatL wlio ran ai- 
largc for and won a seal on ibc Town Council of 
Mouiu Pleasant, a mimicipaliiy wiili a nine percent 
African-American voting age population. 


Notably, in Cliarleston County's entire liisiory, the 
arorcmcniioncd Judge Bernard Fielding, is the only 
African-American candidtite to have ever won a. 
couiitywide election for any of the seven single-seat 
offices: probate judge, sheriff, clerk of court, 

coroner, treasurer, register mesne conveyance and 
auditor. (Tr. at 101432. 183-84.) E\ cii still, after Ills 
November 1990 election victory to the office of 
Cliarleston County Probate Judge. Judge Fielding 
was not sworn in until the following August of 1991 
and only tifter the South Carolina Supreme Court's 
unanimous nding that rejected an election contest by 
his opponent. (Tr, at 99-101-. see Ineldinj^v. SovJi 
f.lechon ('nivm'n. 305 S.Cr'nT 4i)8'SE M 

nzjmi) .) 


FNiS. Allhougli African-American persons 
liavc been clcclcd lo ihc South Carolina 
House and Senate, llic City of Cliarleston 
City Council, and oilier local ofriccs, 
virtually aU were elected from single- 
member, majorily -African- American voting 
districts. Indeed, none of llic siatislical 
experts analy zed these exogenous elections. 

Evidence of African-Ainerictm ctmdidate success in 
school board elections is also of dubious 
consequence. As stated, following the November 
1998 Geueral Election, the Cliarleston County School 
Board was comprised of five African-American 
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tmstees and four white tmstees. ' Howev’er. the 
Record demonstrates thtU the success of some 
African-American, school-board ctindidatcs is 
attribuUible to special circumstances unique to the 
school board elections. To wit, two of the fH’e 
current African-American members were elected in 
coniesls where there were fewer wliile candidates 
Ilian scats contested: in 1998, Oliver Addison was 
elected in a contest *281 witli no while candidates, 
and in 2()()0, Hillarv Douglas was elected in a two- 
seal contest where tliere were onlv two while 
candidates on the ballot, one of which withdrew 
pnbliclv one month before the election. (U.S. Ex. 23; 
Tr, at' 323-24, 413, 578.) Tlicrc is sumcicnl 
evidence to conclude th;it two of the other African- 
American school board members (Lewis, Ketchen- 
Simpkuis) ran against multiple while opponents and 
v^’on because the wliite vote was split mnong the 
wliile candidates, (U.S. Ex, 23, Tr. at 333-34, 413). 
Iiidccd, Doughns's conicsi-a two scat contest with 
only one w liile eandidaie dial had not wiilidrawu-was 
the only black -w hile School Board contest from 1 990 
to the present where an Afric<»n-Amcric<in candidate 
would have been elected if only white voters httd 
voted. (U.S. Exs. 23 and 2.5.) Dr. Weber found 
that in sonic of the school board races. Africaii- 
Anierican voters had ptirticiptrted in single-shot 
voting, (Tr, at 2129, 2136.) He also found that 
Africaii-Ainerican scliool board candidates had won 
because tlie wiiite vote was split among several wliite 
candidaics. a plLciioniciion iliai docs not occur in 
County Council races. (Tr. at 2140, 2142. 214.5-46.) 
These special circunisianccs explain the 
contcmporaiy and inordinate African Amcrican- 
ctindidate success that is out of balance with the 
characteristically poor results for African American 
candidaics in all oilier jurisdiciional clcclions. 


I'Nio. Because the School Board elections 
are non-partistui, Defendants have attempted 
10 use ihem as a ' coiilror' for ‘ race" in 
idciilifving ihc cause of polaiizalion in 
Cliarlcsloii Counlv voting. Tlicy contend 
Hull the success of African-American 
candidiitcs in the non-parlissin school board 
elections demonstrates thtrt ptirtisanship, and 
not race, explains the Count's polarized 
voling pallcnis, because w ilhoul the partisan 
“CTics" of the county council elections 
African Americans experience greater 
success hi school board elections. 
How'ever, Dr. Armigton testified that 
polari/atioii in school board races, in fact 
closely mirrors llial found in the county 
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council elections, (Tr. at 412 (testifying dial 
whiles had never 'Tavored’' an African- 
American candidate and vice versa, and 
describing the voting as being along "racial 
lines”)), and to the exient such polarization 
results in fewer defeats of mhiority- 
preferred candidates than in county council 
clcclions. die special circiiiiistanccs 
discussed infm adequately account for such 
discrepancies. (Biii sec John Ex, 2B at 
Figure 15) (finding, by Dr. Weber, dial 
polanzalioii occurred m Scliool Board races 
only 12% of die dmc.) 

It slioiild also be nolcd dial as a result of Ihc 
2(K)2 elections the School Board has only 
one African-American member. 

F.Vi?. Defendants' expert Dr, Moore 
leslified dial die election of five African 
Anicricans to ilic County ’s nine member 
scliool board dcnioiisiratcs ilic abiliiy of ilic 
African Anrerican communily lo impact llic 
electoral process and select candidates. (Tr, 
at 2890.) On cross-examination, however. 
Dr. Moore conceded tliat comparing School 
Board clcclions and Counlv Council 
elections are like comparing "apples and 
oranges,” (Tr. at 2988), and that he could 
not know liow much significance, if any, to 
attach in tins case to school board elections 
vviilioui analyzing the election data, wliicli 
Ik did not do. (Tr. at 2994-96.) 

F N i8. The United States Supreme Court has 
recognized the following description of 
single-shot ("bullet") voting: 

" ‘Consider (aj town of 6(X) whiles and 400 
bhicks with an ;it-l;irgc election to choose 
four council members. Each voter is able to 
cast four votes. Suppose there are eight 
wliite candidates, with the votes of tlie 
vvliiles split among them appro-vimalely 
equally, and one black candidate, with all 
the blacks voting for liirn and no one else. 
TIk result is llval each wliile candidate 
receives <ibout 300 votes and the black 
candidate receives 400 votes. The black 
has probably won a seat. This technique is 
calli^ single-shot voling, Singlc-shol 
voting ciuiblcs a minority group to win some 
at-large seats if it concentrates its vote 
beliind a lunited number of candidates and if 
the vote of the majority is divided amoim a 
number of candidates.' " 

Gif^k s. 478 U .S. at 39 n. 3 1% x 
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(qnotiiii’ ( nv of Ho me f . States. 4 46 

i J.S 1 56. la^t n_i9. 100 SCt 1548. c-l 
L .Fd.2 d 1 ! ■■) i (quoting United States 
Commission on Civil Rights, The Voting 
Rights Act: len Yetirs Alter, pp. 206-07 
(1975))). 

In sum. the United Slates has demonslmied that there 
lias been onlv a disproportionately small number of 
African American persons ever elected to the 
Charleston Couim’ Council under the sit-large method 
of election and throughout the jurisdiction. While 
the individual success of these African-American 
candidalcs in Charleston Couiih' is of immeasurable 
consequence to African Americans in Charleston 
County and the communiri’ at-large, they are an 
unfortunate and paltry offering for purposes of the 
Court's Section 2 inquiiy. 

Reinforcing llic Court's consideration of the O'/ngte 
preconditions, Uic tw o most important Senate factors- 
ihc extent of racially polari/cd voting and the success 
of minority ctmdidatcs in the jurisdiction-both weigh 
markedly in favor of a finding that *2K2 African 
Americans suffer unequal access to the electoral 
process. 

Although “supportive of. hut not essential to. a 
minority voter's claim,” 478 U.S. ni 48 n. i,5, 

.Sii'.L..2.7.5i tlie Court considers die following 
additional Senate Factors. 


C. The extent M tfhich tnemhers of the minority 
group in the state or political suhdivmon hear the 
effects of discrimination in such areas as education, 
employment and health, which hinder their ability 
to participate effectively in the political process. 

The Court is next concerned with the extent to which 
African Americans in Charleston County “bear the 
effects of discrimination in such areas as education, 
employment and licalUi. wliich liindcr their ability to 
patlicipalc circelivclv in ilic political process." 
S.Rcn 97-417 .' 97tli Cong.2d Scss. 28, 29 
(1992). Tills factor is satisfied when the plainliffs 
can show (1) ‘disproportionate cducationaL 
employment, income level and living conditions 
arising from past discrimiiialion" and (2) a depressed 
level of minority participation in politics. M at 29 & 
n, 1 14. Importantly, Plaintiffs do not have to prove a 
causal nexus between the two; 

The Courts have recognized tliat disproportionate 
educational employment, income level and living 
conditions arising from past discrimination lend to 
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depress niiiiority political participation. Where these 
conditions arc shown, and where the level of black 
participation in politics is depressed, plaintiffs need 
not prove any fiirther causal nexus between their 
disparate socio-economic status and the depressed 
level of politidl participation. 

Id. (citattons omiUed) in ohu ~U'-i \ T’ 

Co i mlv. Afl.y.y.. 9 2 h. jd J83 294_ i yih t.'ir.l9Vi.ii; 

/.eoiiue oTlMUecH it i/ ’ < n »'■ i ‘ * 

F.2d Sr>I- 866 (.5ili Cirl993). The United Slates 
Supreme Court lias iccoaiuzcd tlial mcqualitics m 
education, cmploymciil. income level and living 
conditions tlial arise from past racial discrimination 
have a deleterious tendency^ to hinder minority 
political participjition. v. 41? U.S. 

75.5, 768. 93 S.Ct. 2.3.32, 'iTL.fAJA 314 (1973)' 


1. Disproportionate education, employment, 
income level, and living conditions arising from 
past discrimination. 

It is plain iluit African Americans liavc suffered a 
pronounced and protracted history of past 
discrimination. TIk Court, briefly recounts particular 
indiscretions nor for their emotive features but for 
tlieir necessaiy place in the totality of the inquiiy 
required by Section 2. The focus, however, will 
ultimately remain on the present disproportioiiality in 
cducatioiL cmploymciil. income, and living 
conditions between African Americans and vvliilcs 
resulting from such discriminaiion arid whether 
African Americans participate politically at depressed 
lex-els. 

During iIk: first half of llic iwcniicUi ccniuiy. 
African-American citizens in Charleston, as in other 
aieas of South C.aiolimi, were subject to segregation 
laws which had a discriminatory effect on most 
aspects of their lives, (U.S, Ex. 11 at 1: U.S. Ex. 16 
at 5, 7-8; Tr, al928,) Among ihe public inslilulioiis 
most imponaiit to future panicipaiion in ihc pohiical 
process is education. Cliarlcsloii Counly's 
segregated facilities for African Americans were 
routinely inferior and the distribution of resources 
were greatly disparate. Per-pupil expenditures for 
public education, caluilated separately for both 
African-American and while schools, provide a 
measure of discrimination in school qualitv- *283 
under segregation tliat is widely accepted by 
historians. (Tr. at 928-30.) In 1915. Cliarlestoii 
Counti' schools spent five times as much for vv liite 
pupils as for African Americans. (U.S. Ex. 16 at 6. 
quoting Louis Harlan. I:k'par(ile and Unequal: Public 
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School Campaigns and Racism in the Southern 
Seaboard StateS: I901-I9I5 185 (1968); Tr. at 929.) 
In the 1930$. cxpcndiaircs for white sttidctits were 
four times those for African-Ameriettn students; by 
the end of the 1 94()s. the ratio was roughk nvo to one 
ill fa\ or of white pupils. (U.S. Ex. 16 at 44, App.) 
E\ en as laie as the 1958-1959 school >ear, per-pupil 
c.xpciidiluics fax ored wliilcs bv a ratio of 1.3 to one. 
(Id; Tr. at 929.) These deficiencies have gicaQy 
diminished ihe educational capital inherited by the 
present generation of African Ainericans. 

As in so many other communities, racial change did 
not come quickly or easily to Charleston ([bounty. 
When the United States Supreme Court decided 
lirown V. Hoard of Education in 1954, the Charleston 
.News and Courier editorialized that it would lead to 
"the most radical upheaval since Reconstruction.” 
(Quoted ill Pri\ . Pis.' Ex. 1 at 16.) In its aflennaih 
state and local officials made plans to maintain racial 
segregation by every legal means, and promiuciu 
white leaders organized local Citizens Councils to 
promote the unity of the white comnuinitj' behind the 
cause of segregtition, Chtirleston Ivid an active 
Citizens Council cluipter in the 1950s under tlie 
leadership of a. person subsequently elected to the 
Charleston County Ck)uncil. (Priv, Pis.’ Ex. I at 16. 
41; Tr. at 1147. 1158-59. 1195,2915.) 

Prior to tlie enactment of Title 2 of tlie 1964 Cwil 
Riglils Aci. facilities open to (Ik public, such as 
restaurants, doctors’ offices, buses, movie theaters, 
parks and beaches, w ere segregated along racial lines. 
(Tr. at 1285-86, 1287. 1432-34. 1921.) Asdcscribcd 
by former Charleston County Probate Judge Bernard 
Fielding, the county during the period before the 
passage of the 1964 Civil Rights Act was 'Totally 
segregated." (Tr, at 88-89.) 

Desegregation came to Charleston County, as to the 
rest of the South, largely- as a result of federal court 
orders. Initially, liovvexer. state and local oElcials 
sometimes closed facihtics rather llian c liminai c 
racial segregation. In 1934, an cnaclincnl of the 
South Carolina Legislature which applied only to 
Charleston County made it a crime for African 
Americans and whites to use the same recreational 
facilities. When African-American citizens filed a 
law suit challenging the racial segregation of facilities 
at Edisto Beach State Park in Charleston Connw, the 
Shite Commission of Forestry closed the park to all 
citizens. Cla rk i’. Fh rr. 141 F.Sudp. 248 
(E.D.S.C.i956). The park was closed until 1966. 
(Priv. Pis.' Ex. 1 at 17; Tr. at 708.) Tlie law was not 
repealed until 1977. 1977 S.C. Acts 306. 
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Ov'cr lime, however, officials began lo accede lo 
court orders, rather than eliminate public services. 
The successful desegregation of Charleston’s 
municipal golf course in 1%1. for example, resulted 
&om the decision of city ofticials to comply w ith a 
federal courl order in (.im’imngs v_ of 

Cbarbskm. 288 F ..2d Sl'^ (4m C v i^’^.l 

In 1961, Uk South Carolina Suprcnic Courl upheld 
the coiislilulioiialilv of the state's trespass-afler-iiotice 
law and afCinuol llic conviclions of 24 African- 
Amcricaii citizens who refused to leave die lunch 
counter at llic S.H. Kress Store in Charleston County . 
City of Ciiariesion e. Mitchell. 239 S.C 3't'/ 123 
S.F:.2d 512 (1961; . The United States Supreme 
Court reversed the decision by the Soutli Carolina 
Supreme Court in CiN ot (.'-horkston v Mitche.U 23!) 
S.C. .3?6 . 123 S-E .2d .^12 (1961). on the grouitds ilial 
enforcement of *284 ilic slate's anll-ircspass law liad 
taken place in such a vvay as to violate llic 
coiisiiUiiioiial rights of the African-American citizens 
prosccuicd ill the Citv of Chtirlcston. liouie. v. City of 
rr^.inh.c^J' ;8 U f9._84_fi,Ci., 1 2 

L-Ed.'2 d894(i% 4). 

Rjicially discriminatoiy employnrent practices, in the 
private and public sectors, further disadvanttiged 
African Americans economically. (Tr. at 930-32.) 
Before civil rights demonstrations took place in tlie 
City of Cliarlcsion in 1963, virtually all business 
csiablisluiicius in Cliarlcsion Coiiniy were racially 
segregated and did not provide equal pay for equal 
work for all employees, (U S, Ex, 1 1 at 7; Tr, at 
635-36.) By July 4. 1963, over 500 African- 
American civil rights demonstratois had been 
arrested; 229 of them had already been iricd and 
convicted. (Priv. Pis.' Ex. 1 at 18-19.) As a result of 
denxmstralions, some business establishments in 
downtown Charl^ton agreed to serve customers of 
both races on an equal basis. (^.S. Ex. il at 7.) 
Substantial desegregation lliroughoul Cliarleslon 
County awaited implcincnialion of the 1964 Civil 
Rights Act. 

Uirtil August 1963, the school system ot District 20 
in Charleston Countv was completely segregated by 

race. 3i ^ h_. o C T v-.r-,. \ . t 226 

FSiion. 819 H 6 iM,> . (Tr at 90 813, 

1359-61. 1429.) In August. 1963. a federal court 
ordered the admission of eleven African-American 
students to previously all-white schools in Cliarlestoii 
and eiyoined the local school board from refusing 
adnussion, assignmeul, or transfer of any oilier 
African-American cliild. on ihc basis of race or color. 
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to attend am’ public school openited by the school 
district, sim'xn. 226 F.Siijy. cC S2~. 


I- N 1 ') The parent/teacher associations 
remained racially segregated until the late 
1960s. (Tr. al 558. Osl-Cl.) 

Rather lliaii send their cliildren to racially inicgialcd 
public schools, many while parents chose to have 
them alleiid private schools, some of which were 
organized in the aflcmialh of public school 
desegregation. (Tr, at 936-37; U.S, Ex, 16 at 13-14.) 
The ihcn-Prcsidcnl of a local college and later a 
member of the state legislature, helped found an all- 
white preptiratory school at the college, resisted 
desegregation of the college itself, and gave public 
speeches opposing racial integration. (Priv, Pis.' Ex. 
1 at 43.) Financial assisiance to parents enrolling 
ihcir cliildrcu in privaic schools was provided ui 
some instances ilirougli iltc state's luilion grant 
program. (Priv, Pis.' Ex, I at 19.) As laic as 1966, 
only 1X5 African-American students were attending 
desegregated schools in Charleston Countv. (U.S. 
Ex. 16 at 13-14; Priv. Pis.' Ex. 1 at 19. 4344.) 

The Charleston County Bar Associtrtion was not open 
to black attorneys until the late l%l)s. (Tr, at 87. 89.) 
As late as 1972, the w'oineu's section of the 
Charleston County Jail was segregated. (Tr. at 650.) 

Tlic discriminatory inipaci of Cliarlcsioii County's 
system of racial segregation is reflected in census 
data throughout the 2()Th centuty. According to the 
1950 Census of Population, the median inconte for 
African-American families in Charleston County was 
S672. roughly one third of the median income for 
white families (S2,(K)7). (Priv. Pis.' E\. I at 12.) 


The pcrccnlagc of non-wliilc iincniploycd (13.9 % for 
males. 10.8 % for females) was far higher than 
among whites, where only 4,4 % of males and 2,7 % 
of females were listed as unemployed. (Id.) Only 3 
% of white hoiiseholds*285 had no ninning water, 
compared with 27.5 % of non-white households. 
(Id.) Among while lioiiseholds. only 12.8 % liad no 
indoor toilets, as compared w ith 73 "/n of non-wliilc 
households. (Id.) 

This patient of socio-economic disparity lias 
coiuimicd to cliataclcrizc Cliarlcstoii County during 
the latter part of die 20Ui Cciilmy . (Tr. at 933, 1 182- 
84.) According to Uk 1 980 Census, median income 
for African-American families (!S10.9()7) was still 
only’ luilf tliat of white families (S20.400) in 
Charleston County, and 32.2 % of Africau-American 
families lived below tlie poverty level, as compared 
willi only 6,1 % of wliiie families. Unemployment 
figuics reflected Uic same son of disparities: 10,9 % 
of Africati-AiucricaiK but only 3 7 % of w liiics were 
unemployed. (Priv. Pis.' Ex. 1 at 13.) 

According to the 1990 Census, which was the most 
recently available socio-economic census data at tlie 
tiiiK of trial, socio-economic disparities continue to 
divide while and African-American residents of 
ClKirleston County. Such differences, as shown 
ill (lie follow iiig (able, are draiimtic: 


F N 20. Data from ilic prior decennial census 
is presumed accurate unless coniradicicd by 
clear, cogent, and convincing evidence. 
Johison V. Oc '.loto ( ou^itv /W. at ( omu rf:. 
,204_F.3d_J3.15_ i.141 UHJi 
I 'lU aesv ’no i'. -Uuttm Heiynis ind. Disi... 
168 F 3d 848. 853 f.5th Cir 1999i . 


Comparison of Swlo-Economh; Status 
of Blacks and Whites in Charleston 
County by 1990 Census 
(income data for 1989) 


Socio-Economic Whites Blacks 

Indicator 

Education; 


Percent completed 

1.0% 

6.6% 

less Qian fill grade 



Pcrccnl high school 

83.6% 

57.6% 

graduate 



Percent completed 

58.0% 

30.1% 
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some college 

Percent completed 
bachelor’s degree 
Income and 

28.5% 

8.8% 

employment: 

Percent 

3.2% 

9.8% 

iiiieinployed 

Median faiuih 

$38,052 

$18,603 

income 



Per capita inconx; 

$16,339 

$7,106 

Percent persons 
below^ poverty level 

7.9% 

34.2% 

Pcrcciil families 
below po\ city level 

5,0% 

31.3% 

Percent persons 
below 125% of 

10.6% 

41.1% 

poverty’ level 

Percent persons 
below 200% of 

21-3% 

60.3% 

po\ eriy level 

Percent persons 
with public 
assistance income 

2.3% 

16.9% 

Nativity 

Percent bom in 

47.7% 

86.1% 

Souih Carolina 
Pcrccni boni in 
otlier southern 
stales 

24.5ro 

6.8% 

Total percent boni 
in llic South 

12.2% 

92.9% 


(U.S.Ex. 68D,) This socio-economic evidence is 
uiicoiiirovcricd. (See, c.g.,Tr.ai 2168^9.) 


FN2!. After this ease was tried, much of the 
relevant 2(XX) Census (hita relating to socio- 
economic disparities was released. Plaintiffs 


Ime requested that the Couri lake judicial notice 
of this 2<KK) socio-economic dfita. The 2(X)() 
Census data demonstrates that the socio- 
economic differences between African 
Americans and whites in Charleston County 
have persisted. However, such evidence was 
unavailable for full adversarial treatment .it trial 
and. therefore, will be infrequently employed. 


Comparison of Socio-Economic Status of 
Blacks and Whiles in Charleston 
County by 2000 Census 
(income data for 1999) 


Socio-Economic 

Indicator 

Education: 

Whiles 

Blacks 

Percent high school 
graduate 

89.4% 

65.3% 

Percent completed 

65.8.0% 

35.3% 
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some college 

Percent completed 
bachelor’s degree 
Income and 

40.2% 

employment: 

Percent 

3.9% 

unemployed 

Median faiiiih 

$60,195 

income 


Per capita inconx; 

$26,956 

Percent persons 
below' poverty level 

8.6% 

Percent families 
below po\ city level 
Nativity 

4.2')}. 

Percent born in 

South Carolina 

43.7% 

Percent bom in 
other southern 
slates 

24.1% 

Total percent honi 
in the South 

69.8% 


*286 The depressed socio-ccoiionuc status of Africaji- 
Anicrican cili/ens of the County compared to while 
citi7ens is a legacy of the prolonged histon' of 
discrimination by Charleston Cotintv and South Carolina. 
(See U.S. Ex. 16 at 40-43; Tr. at !)32-34. 1182-84.) 
Significantly, Defendants' expert. Dr. William V. Moore. 
e.\pliciil>' recognked, in liis report aitd at trial, the causal 
rclaiionsliip bchvceii past discriittination and present 
socio-economic levels: •■African Americans siifTercd 
disproportionately under the old system, and it ihes 
impact un their currerti svcii>-('conumic slaltis in 
Chorkaum County, in ilic State of Soiitli Carolina, and in 
the nation as a whole.*' (Defs.’ Ex, 14(A) at 39 (emphasis 
added); Tr, at 2979.) Similarly', the United States' 
expen. Dr, Dan Caner, testified that Chjirleston Coun^''s 
history of official discrimination is a "heavy hand" that 
continues to impact African-American socio-economic 
status. (Tr. at 931-33. 981-82.) 


According to 1990 Census, 86.1% of the 
ATricaii-Ainerican residents of Cliarleslon 
County were bom in Soulli Cnrohna. (U.S£x. 
68D.)' 

Anccdotiilly. Charleston County' Grants Administrator 
Evelyn DeLaine-Hart testified concerning the link 
between official discrimination and current socio- 
economic disparities betyy een African Anieiicans and 
whites in Charleston County. DcLainc-Harl testified that 
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10.7% 


10.9% 

$26,703 

$11,787 

29.9% 

27.8% 


84.2% 


91.0% 

it is difficidt to bretik out of the cycle of poverty because 
of problems that poor people encounter in areas such as 
education, child care, tnmsportetion, and health. 
Furthermore, she testified that site litis observed poverty 
within families sptinning genen-itions. a.nd that current 
socio-economic differences suffered by African-American 
people today are caused in pan by past discriiniiiaiion. 
(Tr. at 2633-58.) 

The Court concludes that African Americans in 
Chjiricston County suffer disproportionally to white 
persons in education, employment, income level, and 
living conditions as a result of discrimination, ™ 


FN2.3 . In order to view fully the history of 
discrimiiuition in Charleston County and its 
effect on present political participation, it is 
appropriate here, in conjiinclion \yilh the fiTlh 
Senate factor, to also consider the first Senate 
factor; “the c.xlcnl of any liislory of official 
discrimination in ilic stale or political 
subdivision that touched the right of the 
members of the minority group to register, to 
vote, or othenvise to participate in the 
Democratic process.” (Senate Report at 28.) It 
is undisputed, that there has been a long history' 
of official discrimination touching the right of 
African Americans to register, to vote, or 
otherwise to participate in tlie democratic 
process. Indeed, llie CouiUy concedes dial there 
has been a long liislory of official discriniinalioii 
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ill Charleston Counn’. touching the right of 
African Americans to vote. (See Defs.' Judicial 
Stip., filed March 5, 2(X)2: Tr, at 2215-16.) By- 
way of example, the South Oirolina Constitution 
of 1895 included a literacy test, a poll tax, 
disfraiicliisement for certain enumerated ciimes, 
and long resideiicv requirements. Sonih 
CarolVVi.': 3S 5 U.S. 301.3 10-lllL 

..ii Cl- L ,r;d .2{l 769 < 19661 . 

Certainly, such institutional discrimination 
contemporaneously rcsultcd in significant 
disparities in the voter registrjition totals for 
African-American and white residents of 
Charleston County. In November 1964. the 
percentage of South Oirolina white persons of 
voting <ige who were registered to vote was 
75.7%. but only 37.3% of the African-American 
voting age population was registered to vote, a 
disparilv of 38,4perceiUagepoinis, (U,S-E.\, 11 
at 5.) Ill Scpicmbcr 1967, according lo an 
csiitnaic published by die United States 
Commission on Civil Rights, the number of 
white persons registered to vote in South 
Carolina, equaled 81,7% of the 1 960 voting age 
population, as compared with only 5 1 .2% among 
Arrica.n Americans, a disparity of 30.5 
percentage points. (U.S. Ex. 1 1 at 8.) Howev er, 
unlike the effect of past discrimination in areas 
of education, employment, mid income, as 
considered under Senate factor 5. tl»e Court 
caimol conclude iliai ilicrc remain lingering 
cITccis from past discrimination louching tlic 
right of African Americans to vote. 

At trial, the United States did pin forward 
voluminous testimony concerning whjit it 
characterized as a consistent and more recent 
palicni of while persons acting to intimidate and 
harass African American voters !it the polls 
during the I98()s and 199()s and ev-en as late as 
the 2()()() general election. So much of the 
United States's evidence was necessarily^ 
anecdotal and lias, therefore, made it dilTicull lo 
properly quanlify Uic effect llicsc incidents in 
isolation miglil liavc liad. and continue to have, 
on the overall pariicipalion of African Americans 
in the electoral and political process. For that 
reason the Court finds the evidence less 
probative of whether there in fact exists a pattern 
of perv asive and consequential discrimination at 
the polls. Sadly, however, the Court agrees that 
there is significant evidence of intimidation and 
harassment and by a preponderance of the 
evidence makes the foUowing fuidiogs. The 
Court, lliougli wiihoiit more proof of effecL is 
loathe to iiuputc tlic regrettable acts of a few on 
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the County as a whole and ultimately giv cs sucli 
findings only marginal weight in the final 
analysis. 

When slie was first appointed to the Charleston 
Coun^- Election Commission in 1991. Carolyn 
Collins found that poll managers were assigned 
lo tlie majority -African American precincts wlio 
caused confusion, intimidated African-Anicricau 
voters, and liad tlic tendency to be 

condescending to those voters. (Tr, at 829-.3(); 
U.S. Ex. 94.) Collins observed this 
inappropriate bcliavior by wliilc managers at 
niajorily4jlack precincts, including tlic bcliavior 
of a particular poll manager at the Joseph Floy d 
Manor Precinct during the 1996 election. (Tr, at 
835-36. 882.) That poll manager had 
intimidated a number of black voters by his 
■'tlireatening attitude," (Tr, at 838.) Wlien 
Collins approaclied Uie poll manager and 
aiicitipicd to talk wiili Itim concerning liis 
bcliavior at tlic polls, lie informed her iliai lie did 
not liavc to follow her instniclion. (Tr, at 840.) 
Nomithstanding this behavior, that poll manager 
contiiuied to work at the Joseph Floyd Manor 
Precinct during the 1996 election. (Tr. at 840.) 
Indeed, Ik continues lo work as a poll manager 
al nwiority-African-Anierican precincts in 
Charleston County, (Tr, at 847, 884, 888.) 
During her service on the Election Commission, 
Collins also received complaints tliat poU 
managers imerfered with certain African- 
American voters' right to receive assistance 
during the voting process from persons of their 
choosing, (Tr, at 841-43. 857-58, 864-65.) 
Section 208 of the Voting Rights Act provides 
that “|a|ny voter who requires assistance to vote 
by reason of blindness, disability, or inability to 
read or write nuiy be given assistance by a. 
person of the voter's choice, other than the 
voter’s employer or agent of that employer or 
officer or agent of the voter's union." 42 Ij.S,!.'. 
§.. 1.973a a-6. Tliis interference involved wliile 
poll inanagcis suggesting llial ccrtaiii Africaii- 
Aincrican voters did not need assistance. (Tr. at 
841-44.) Indeed. Collins testified that she had 
received complaints front African-American 
voters conccniiiig rude or inappropriate bcliav ior 
by wiiilc poll officials in every election between 
1992 and 2(H)2. (Tr, al 845-46. 856; see also 
2689.) 

At trial, Collins stated that there continue to be 
problems regarding the treatment of African- 
American voters by some white poll managers, 
even though the Election Conunission lias 
provided irauiiiig lo poll managers on lliis 
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subject. (Tr. al887,) 

Cliarleston attorney F. Truett Nettles testified 
that he has been invoh'cd in Chjiiicston Courts 
election activities for over 2()y-ears. first as a poll 
watcher, later as Chairperson of the Charleston 
Count}' Election Conunission, and then again as 
a poll watcher. (Tr. at 457, 458. 474.) Poll 
watchers arc not employed by the Election 
Coimnissioii. They \\ork on behalf of 
candidates or political parties. Poll managers, 
on the oLlier liaiid. are persons appointed by the 
Election Conunission to conduct lltc elections. 
The Election Commission pays poll miwvjgers to 
setup the books, operate the voting machines and 
count the votes in polling phices on election dtiw 
(Tr, at457.) 

From 1980 until his appointment as Election 
Commission chairperson in 1992, Nettles served 
as a poll waiclier assigned on nx)st oa'asions to 
prcdominaiilly ATricaii-Amcrican polling sites. 
(Tr. at 458.) NciLlcs served on a team of 10-20 
lawyers sent to prcdoitiinantly Arrican-Amcrican 
polling phiccs to help prevent and, when 
necessary, remedy instances of htintssmeni and 
intimidation of African-American voters by 
while poll officials, (Tr. at 458-60.) 

Nettles testified that, from 1980 through 20(M). 
"|e|very time, every election we would have 
controversies in Africtm-Americaii precincts 
about voter assistance, or just the way voters are 
treated vvltcti Uicy vote." (Tr. at 473.) Several 
wliilc poll iiiaimgcrs-iitchiding a future 
chairperson of Ihc Elcciion Commission-wcrc 
routinely appointed as poll msmttgers by- the 
Election Commission and assigned to 
predominantly African-American polling places 
in Charleston Couniy, where they intimidated 
and harassed African-Americtin voters, (Tr. at 
460-64. 469-71.) 

Specifically. Nettles testified that the Election 
Commission routinely assigned one particularly’ 
problematic poll manager to pT^ominnnllv 
Africaii-Aincrican polluig places in diffcicnl 
parts of the County during tlic 198t)s and early 
199()s. (Id.) At the polls, ibis poll manager, who 
is white, routinely approached elderly' African- 
American women seeking to vote <ind spoke in a 
loud cind condescending voice that called undue 
allcution to these voters and needlessly disrupted 
the voting process. (Tr, ;it 460-61, 463.) As 
described by Nettles, the poll mareiger would 
approach these women as soon as they entered 
the polling place and "make a scene and be real- 
speak loudly , and he would put liis arm around 
tlicm and tell tlicnt 'Don't be afraid, everything's 
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going to be all right. ' And the voters did not 
want llial special allcnlion. They jusl w anted to 
come in and sigii up and vote. And it happened 
repeatedly just to that class of v oter," (Tr, at 
460-61). There is testimony' that this poll 
Diauager's unsoheited interference embarrassed, 
harassed and intimidated Africaii-Americaii 
voters. (Tr. al46i.) 

Tills same poll manager's conduct furllicr denied 
some voters the righi lo have voting assistance 
from ail assislor of clioice. According lo 
uncoiKradiclcd testimony, lie would approach 
Africaii-Amcrican voters who liad properly 
selected someone lo help them vole and. 
proclaiming loudly, "Oh. you don't need that 
assistance, i'll help you. I'll take care of yon M" 
deny the voter the assistor he or she selected. 
(Tr, at 462.) The poll manager's conduct toward 
elderly African-American voters was a 
"recurring problem," (Tr ai 467, 2460. 2472, 
2474.) According to Cliarleston Couniy 
Election Commission ailomcy, Joseph 
Mendelsolui. ilie poll manager's beliavior ai 
predomimmtly-African-American precincts was 
designed to iiitiniidaie or cause problems for 
African-American volcrs. (Tr, al 2473.) Indeed, 
this poll manager's ongoing interference with 
Africjin-American voters in Charleston County' 
polling places prompted a Charleston County' 
Circuit Court to issue a restraining order against 
the Election Coiimiissioii requiring its agents to 
cease iiiicrfcriiig willi iJic voting process. Tliai 
restraining order arose directly from this poll 
manager's conduct toward African-American 
voters. (Tr, at 466; see U.S, E\, 2.) After his 
miscondner was brought to The attention of the 
Election Commission, it had some difricuUy 
removing him from his position as election 
manager, (Tr, at 2479.) 

Nettles also provided additional uncontradicted 
testimony about intimidating and harassing 
conduct by other poll managers aimed at 
Africaii-Amcrican volcrs seeking voting 
assistance. For instance. Nettles icsllTicd tlial 
while poll managers in prcdominaiilly Africaii- 
Amcrican polling places would "give the third 
degree" to African-American voters requesting 
voting assistance by asking questions such as: 
"Win’ do you need assisiai'icc? Why can'i-can'l 
you read and write? And didn't you just sign in? 
And you know how to spell your name, why 
can't you just v ote by yourself.^ And do you 
really need voter assistance?" (Tr. at 469.) 

Poll managers engaged in such conduct included 
one indiv idual w ho lias rccciilly scrv cd as 
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chairperson of the Charleston Counb' Election 
Coiiimissioii. Such public and hostile 

questioning upset and humiliated some Aftican- 
American voters. (Tr. at 470-71.) Thisconduct 
ocairred despite the Election Commission's 
explicit instructions to poU managers that voting 
assisiaiice should be pennilled unimpeded absent 
alTinnalivc evidence of fraud. (Tr al 485-86: 
see Tr. al 2417.) These insinjclions were based, 
in pari, on ihc Election Commission altomcy's 
iiilerpreialioii of federal law regarding the right 
10 voting assisiancc. (Tr. al 485-86: see Tr. al 
2456-58. 2484-85. 2491-92, 2504.) 

Comcrscly, Nettles leslified that, based on his 
obscivations, white voters needing voting 
assistance at predominantly African-American 
polling sites were permitted their assistor of 
choice without cluilleiige. (Tr. at 471-72, 473.) 
Moreover, no e\ idence e.xisis of any instances of 
liarassmciii, iiiiiinidaiioii, or inicrfcfcncc directed 
against wliitc or African-Aincrican voters at 
predominantly while polling places. (Tr. al 473- 
74.) 

African-American voters also endured improper 
interference from w'liite poll watchers, as 
dislinguished from poll managers, w ho directly 
confronted some African-American voters 
requesting assistance with questions such as: 
■‘Why do you need assistance, don't yon know- 
how to read'.’ You can vote without assistance, 
you don't qualify.” (Tr. at 484-85.) Such poll 
worker coiiduci prompted Election Coiiiiuission 
action to rciucdv llicsc ongoing problems. (Id.: 
U.S. Ex. 1()6.) 

North Charleston Mayor Keith Siimm^- served 
as Charleston County Election Commission 
Chairperson from 1978 ihroiigli 1986, the last 
four years serving as its Chaiipcrson. (Tr. at 
2379, 2380. 2384.) Mayor Stimmey testified 
that controversies involving white poll woricers 
and African-Aiiierican voters were routine 
during liis lime on the Election CoinmissioiL 
(Tr. at 2417-2418.) In general. African- 
Aracricaii voters complained that while poll 
managers and poll watchers icgiilarly iiilcrfcrcd 
with those African-American voters' right to 
receive assistance while voting in predominantly 
African-American precincts. (Tr. at 2420.) 
Such aclivilics inliniidalcd some African- 
American voters, (Tr. at 2419), requiring the 
Election Commission to remove poll managers 
and/or poll w^atchers in predominantly African- 
American precincts on John's Island, Wadmalaw 
and other Sea Island precincts, (Tr. al 2420-21.) 
And wliilc wliitc poll managers complained lhal 
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African-Anicrican \olcrs soiighl to vote 
improperly. Mayor Siimnicy nc\cr once found 
merit to any such allegations. (Tr. at 2418. 
2443-44.) 

Cluirleston County Council candidate Rosemarie 
West testified that in ‘‘fallinost e-r eiy election" 
slie obsened African-Ainerican voters being 
treated rudclv and talked to liarslilv al llic polls. 
(Tr.al 1346.1353.) 

In llic 1990 election, a member of ihc Charleston 
CouiUv Election Coimuissioii and others 
participated in a Ballot Sccurily Croup lliat 
souglil to prevent African-American voters from 
seeking assisiancc in casting ilicir ballols. (Tr. 
at 1594-96.) One of the other members of the 
Ballot Security Group was the aforementioned 
and particularly problematic poll manager 
assigned by the Election Conunission to work in 
llie Hollywood preciiici. (Tr. at 1596-97.) He 
was rciitovcd front Uic Hollywood piccinci 
because of Ids efforts lo deny Africaii-Anicricaii 
voters llicir right lo Ivivc election assisiancc from 
the peison of llieir clioice. (Tr. al 1598, 1615.) 
Moreover, in the 1980 election, the .\'ews and 
Courier reported tliat some college students, 
claiming that they were federal poll watchers, 
intimidated some voters at the Fraser Elementary 
Scliool. a. predominantly African-American 
precinct in the City of Charleston's East Side. 
Tlie students tlireatened to ‘'lock up" voters. 
(U.S.Ex. 3.) 

And wliiic Ihc Dcfcndanis suggcsi iliai such 
instances of harassnicni of and iniimidaiion 
against African-Aincrican voters were 
attriburable solely to partisan politics and not 
race, the uiKontroverted testimony establishes 
llwil such conduci never occurred a.l 
prcdomiiuintly white polling places, including 
those that tended to support Democratic 
candidates. (Tr. at 529-30 ("My experience is 
that the bulldogs, w-e might call tliem. w^ere sent 
lo llte African-Aiuericaii precincls.").) 
Moreover, lo Uic cxlcnl dial these intiniidaliiig 
and liarassing acts were proniplcd by panisau 
•/cal. llicir impael is undeniably racial. 

The Court expresses pEirticular concern over two 
recent episodes of racial discrimination against 
Africtin-American citizens attempting to 
participate in the local polilieal process. Firsl. 
Cluiricston County Council reduced the Scilary 
for the Charleston County Probate Judge in 
1991. following the election of the first and only 
African-American person elected to that 
position. When he relired in 1990. Probale 
Judge Gus Pcarlmaii. a wliitc person, was 
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receiving n solarv' of ;ipproxiniatel>' $85,()()() per 
year. During the period from the retirement of 
Judge Pcarlman to the swearing in of his ncwly- 
elected successor, Bernard Fielding, an African- 
American person, the white Cleih of Court 
served as interim probate judge and received an 
$85,000 salaiy. (Tr. al 193.) At that lime 
Bernard Fielding v\as coniplcling his 16Ui year 
as Associate Probate Judge and earned $68,000 
per year. After Judge Fielding was sworn in 
August 1991, the County Council reduced the 
salary of the Clmrlcslon Counlv Piobalc Judge 
by $26.()()0 to $59.()()0 per year. Therefore, 
upon being elected the first and only African- 
American person to scrt-c as the County-’s 
Probate Judge, Judge Fielding's move from 
associate probate Judge to probate judge resulted 
in his salaiy being reduced by $8,000, (Tr. al 
102-04.) Section 8-21-705 (Au D of th e Sou th 
C arol ina Code established a luiuiinuin schedule 
salary for couiuics Lliai had al least 200,000 
residents. (Tr. al 170.) Thus. South Caroliiw 
law did not require Judge Fielding’s salary^ to be 
reduced to the S59,(K)0 level. This is the stime 
judge whose election was upheld by the Soutli 
Carolina. Supreme Court, and who was still 
forced to seek the Justice Department's 
intervention to be sworn into office. 

Second, after die 2000 Charleston County 
School Board elections, for the first time in the 
liisioiy of ilic County , five of the nine scliool 
board members were Africaii-Aincriean persons. 
(Tr, at 566-67.) After African- American school 
board members became a majority' on that 
governing body', The Chtirleston County 
Legislative Delegation to the South Carolinti 
General Assembly sponsored several pieces of 
legislation to alter the method of election for the 
school board in Charleston Coiinw, (Tr. at 568.) 
First, legislation was introduced that would have 
changed the method of election for the school 
board from iioii-panisan to partisan elections. 
(Tr. al 568.) Second, legislation was introduced 
to remove control of llic budget of the school 
syslciu from the School Board and place it under 
the jurisdiction of the County Council. (Tr. at 
571.) Governor Hodges vetoed those 
enactments. (Id.) Prior to the introduction or 
consideration of ihcsc proposed bills cffccling 
the method of election for the Chiirlcston Coun^' 
School Board, none of the members of the local 
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delegation contacted members of the majority- 
African-American School Board to seek tlieir 
vriews on these electoral changes. (Tr, at 568. 
570-73, 607.) 

As stated, these findings are eippropriate to the 
totality of tlie inquiry and are serious enough to 
warrant specific mention. Nonetheless under 
existing precedent lire Court ulliinalcly assigns 
iLicin liinitcd weight. 

*290 2, Political Participation 

Having found that African Americans suffer 
disproportionately in areas of education, employ incnl, and 
living conditions, the Court nexf considers whether, as a 
result of such depressed socio-economic lev'els, African 
Americans participate politically at a lower rate tlian 
white petsons. Political scientists generally agree that 
persons with lower socio-ecoitoiiiic and educational status 
lend to participate in ilic political process at lower rates 
and ilius iIk liisioiy- of economic disadvantage continues 
to liavc a racially discrimiraton- cfrcct. (U.S, Ex. 16 at 
42; Tr. at 934-35. 1 183 C-Wcll, as 1 said, political 
scientists don't always agree, tltey soinetimes disagree, 
but I can't find any disagreement with the notion that the 
rales of political participation, voter tunioul, particularly, 
is directly related to income and education.”),) In fact it 
is this social science understanding that informed 
Congress's determination that Plaintiffs need not prove 
tltai depressed socio-economic and educational status 
cause a finding of lower political participation, S,Rc;p^ 
No. 97 -417 . 97ihCong.2d Scss. 28. 29 & n. 114 a9!^2); 
.vee also IVhiU^ v. 4 1 2 75,5, 768^ 9.3 S.Cl, 

23.32..37L.Kd . id:U4VL97?) . 

Tlie evidence establishes that African Americans in 
Cliarlcslon County participate al lower rates than do while 
persons. Plaintiff’s expert. Dr, Arrington, and 
Defendants’ expert. Dr, Weber, agree thar African 
Americtins register to vote at low er rates than whites, and 
African-American registered voters turn out at lower rates 
than while registered voters. (Tr. al 3(K)-02; U.S. Ex. 15 
al 23-24 & Tabic 1; Joint Ex. 2A al 24-31; Joiiil Ex. 2C 
al 7; see Tr, al 2974 (Dr. Moore acknowledging lliat 
white voter lunioul al all age levels exceeds that of 
African-American turnout); Defs.’ Ex, I4A at 40 (Tabic 
XXII).) The following table demonstrates the depressed 
levels of registration and turnout of African-American 
cili/ens. as compared to while cili/.cns, in Charleston 
Coun^' between 19X8 and 2()()(). 


Rates at Which White Persons' 
Political Participation Exceeds 
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That of African Americans in 
Charleston County 1988-2000 


Rej^stration Turnout as 
as Percentage Percent: 4 ;ie of 'nimoutasa 
of Voting Age Voting Age percentage of 

Year Population Population registration 


1 988 NA NA 

19')0 1.1% 5.3% 

1992 6.5% 9.4% 

1994 8.9% 11.8% 

1996 0.5% 8.0'Fo 

1 998 6.0% 4.9% 

2()()() 10.7% 13.5% 

Mean 5.6% 8.8% 


*291 (U.S, Ex. 15atTable I; see also Joint Ex. 2A at 26, 
29 (Tables 4-5)). 

Allliougli not grossly disproportionate, (he Court 
concludes iliat African- American voter registration and 
lunioui liavc been depressed lo a meaningful degree as 
compared lo llial of whiles, Noiwitlisiaiiding the 1998 
election when voter registration and turiwiit were 
comparable, the disparity between the ntces in registration 
and turnout consistently approached double-digit 
percentiles. 

Bcyoitd tlie statistical evidence iliai African Americans 
panicipaic at a. lower rate than white persons, the Court 
received competent testimony tliat political participation 
is furilicr impaired by the effect socio-economic 
disparities liavc on African-American access to imponani 
sources of financial and political power in Cliarlcston 
County. 

It is no secret that Charleston County coirtimies to be 
separated along racial lines in its social, civic, and 
religious activ ities. (See, e.^., Tr. at 189-90, 219-20. 556- 
57. 733, 816, 1379, 1495-1505. 1934, 2328.) This 
stratification is a direct holdover from more institutional 
discrimination and segregation and hinders the ability of 
African-American candidates lo solicit (lie support of 
vvliilc cili/ens. (See, c.g.. Tr. at 125-26.) The on- 
going racial separation Uial c.vists in Cliarlcston Counly- 
socially. economically, religiously, in housing and 
business pattems-makes it especially difficult for African- 
American candidates seeking county -wide office to reach 
out to and communicate with the predominantly white 
electorate from whom they must obtain substantial 
support to win an at-large elections. (See, e.g.. Tr. at 


10.3% 

9.1% 

7.7% 

12,3% 

7.3% 

2.3% 

9.1% 

8.3% 

1434. 1443.) 


rN2l. For Uksc purposes, it is not. imporlaiU 
wlieilier iliis racial separation is lire result of acts 
tliat violate law. or wiictltcr llicy result from 
private bclavior tliat is not rcguJaicd by law. 
Wlial is impoTlant is the fact llial members of the 
Charleston County community live social, 
economic and religious lives that many times do 
not result in members of one race having the 
oppoitunitv' to know members of another race, 
and the impact tills racial separation lias as a 
practical matter on the ‘‘past and present reality” 
of political life in Cliarlcsioii County. Senate 
Report at 30 (quoting U7iite 412 

LLS..2.5-i.I69:7g^9J.S,Cl,Jl}i.i7.L,Ea\2d 
11973)). Tills racial separation evidence is an 
additional indication of the imponance of race in 
Charleston County^ Council elections. 

The evidence indicated tlvit the membership of many 
social and civic organizations in the County is made up of 
one face or is nearlv all-wliile or nearlv all-Africaii- 
AmcricaiL (Tr. at 219-20, 556-57, 662, 680-81, 1867-68, 
2538-39.) Some proininciil African-American citizens of 
the Comity testified that they had never been asked lo join 
a piedominalely vvliile social or civic organization in 
Charleston County even tliough tlicsc individuals were 
active in the social and civic organizalions in die counly's 
African-American conummily. (Tr, at 113-14. 190-91. 
1452.) One of these individuals. Bernard Fielding, the 
former Associate Probate Judge and Probate Judge of the 
Couii^'. a graduate of Boston University Law School, and 
a local attorney and business ow ner since the 1950s, (Tr. 
at 84-85, 91). testified that lie lias never been iuviled lo 
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Join any predominantly-white social or civic 
organizations, (Tr. at 113-114). Siniilariy. fonner State 
House member and State Senator, McKinley Washington, 
a public senant for almost 30 years, testified that he has 
never been asked to join a predominately white civic club 
such as tire Rotary or Elks clubs. (Tr. at 727.) 

*292 These social and ci\ ic orgauizalions arc obviously 
important bases of financial and political power typically 
targeted b\ political candidates, including those running 
for County Council, (see. e.g.. Tr. at 215. 219, 245). 
Personal contacts witli individuals and orgaiti/ahons arc 
one of the most importmt factors in mnning for County 
Council. (Sec Tr. at 214. 732. 784-85, 2547-48.) Many 
times the people who contribute fmancitilly to local 
ctindidates are. of course, people the ctindidates know 
personally. ' (See, e.g., Tr. at 1,533.) The evidence, as 
pre\’iously considered, supra Section V.C.l at 28 & il 21, 
demonslraies iliat past discriininatiou coniinues to lesidi 
in great disparity between Uic vscalUi inlicrcnt in ihc 
African American conuntmity and iliat of ihc wliiic 
community. De facia separation of Ihc races, therefore, 
cxticcibatcs the socio-economic Icgttcy of ptisi 
discrimination by denying an Africtin Aniericttn ctindiiite 
full access to the resources of the entire electorate and, 
furlhcr. by forcing her to instead rely on Ihc sUmIcd socio- 
economic dev'elopment of her own coinnninity. 


FN2.5, For instance. CoiiiKilmeiuber Stavrinakis 
staled iliai about $49,000 of the appro.\imaicl\- 
$5().()()0 he raised for Ids 1998 Couiiiy Council 
ca.mpaigu came from personal coniacts. (Tr. at 
1491.) 

Anecdotally. African-American County Council 
candidate Rosemarie West, who ran in 2()(K). lestified that 
she was not invited to speak to groups trt Kitmah jind 
Seahrook Islands, while white Democnrtic County' 
Council candidtite Edie Careon was invited. (Tr, at 1310, 
1340, 1343.) In contrast, Councihnember Rta\- rinakis 
testified that lie was invited to speak to numerous 
majorilv-wliilc, as well as majorily-Africaii-Amcrican. 
social and civic groups during liis 1998 campaign. (Tr. at 
1495-1505.) Cindy Floyd, loo. was imiled to speak al 
candidates fonims on the Isle of Ptilms tind Sullivans 
Island at which her fellow^ African-American Democratic 
mnning mates were not present. (Tr, at 244-245.) Floyd 
testified that she "wouldn't imagine" llial Freeman and 
McCoy would have known of these importjint campaign 
opportunities. (Id.) 

Notwithstandmg great uuprovemeiits, it is clear that 
Cliarlesloii Coiinly remains to a large e.\lenl separated 
along racial lutes and lliat this separation not only Mnders 


Page 23 


iLc ability of African-American candidates to soheit the 
votes of wliitc voters, but il furtber helps to explain the 
extent to which race infuses and infonns the racially 
polarized voting patterns in Charleston County- 

On the basis of tliis evidence, the Plaintiffs have 
demoDsUaled lltal African-American citizens in 
Charleston County suffer from a depressed socio- 
economic status ill comparison with wliitc citizens, and 
that this status is a direct legacy of Charleston County 's 
hislory of otTicial discrimination. Moreover, llie United 
Stales lias dcmonsiralcd tlial tliis depressed socio- 
ccouomic status makes il more difficult prcsciuly for 
Charleston County's Arricau-Anicrican eili/cns to 
participate in tlw political process and elect candidates of 
choice. 


D. Other Votiuf’ Procedures That Enhance the 
Opportunity for Votinp Discrimination 

Tlic third Sciuite Factor considers the "cxtciil to which the 
stale or political subdivision lias used unusually large 
election districts, niajorily vole requirements, aiili-singlc 
shot prov isioiis. or other voting practices or procedures 
lhai may cnliancc llic oppotlunily for discrimination 
jigainst the minority group," Senate Report at 29, The 
evidence shows that this factor weighs *293 lieavily in 
favor of Plaintiffs. In partiailar, the Court finds tliat the 
slieer size of Charleston County greatly exacerbates the 
effects of Uk socio-economic disparities bclwccii llic 
races and makes iliis factor uncoiivcnlioiinlly sigiiificani. 


I. Unusually Large Election District 

Cliarlcslon County is the largest and second most 
populated county- in South Carolina. (U.S,Exs,76-77. 
106.) Cliarleston County- includes a stretch along the 
Atlantic Ocean of nearly 100 miles ;md contains several 
major waterways. (U.S.Ex. 76.) As stated. Charleston 
County is one of only three Soulli Carolina counties that 
elects its entire county council al-largc. (U.S. Am. Comp. 
*1 11; AiiL Answer •' 6.) The other two counties. 

Hampton aixl Jasper, arc rural counties with loial 
popuialious of less lliaii 22,000 residents in each couiily 
and comprised of a close balance of Africaii-Amcricaii 
and while citizens. (U.S.Ex.s.78, 106.) Conversely, 
Charleston County lias a total population that exceeds 
3()().()()() atxl Africtin Americans only comprise 34,3% 
(U.S.Ex. 107.) 

Several wihiesses testified that these geographic and 
demographic features are an impediment to African- 
American caodidalcs, who Ivpicallv liavc fewer resources. 
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and partiailarly because costly te]e>'isioii ad\’ertising and 
direct mail are deemed important in local campaigns for 
Count\' t ouncil. (Tr, at 302-03. 784-786; scc{Uso213. 
660. 1426. 1488-89. 1490. 1932-34; U.S. Ex. 14 at 51); 

' -/i > . , hi. ! t >><r<D^uiad. NA.. 

l',3a 17o . 49 h !2a ('Campaign financing is 

especialh dilficult in such a large dislricl for black 
candidates, who lia\c been able (o campaign more 
circcti\cl\ in smaller districts in Nassau Coiinly.'^. 

Financial resources directly impact a candidate's ability- to 
win elections. (Tr.at895,) Severjil witnesses testified to 
tbe financial difficulties African-American candidates 
gcucralK face in running election campaigns because they 
htwc less access to ctimpaign resources thtin do white 
candidates. (Tr, at 659-60, 1598-99.) For example, in 
the 1998 campaign for County Council, African- 
Americcur Democrat George Freeman raised $1,761. 
(U.S.E.\. 6.5E,) For that same election. African-American 
Democrat Pearl McCoy raised $2,133.91. (U.S. Ex. 

65H.) In comparison, white Democrat Cindy Floyd raised 
and spent $25,961,79 in 1998 during licr successful 
County Council campaign, (U.S, Ex. 65D; Tr. at 225.) 
As stated, white Democrat Leon Suivrintikis spent 
$49,627,65 during liis successful 1998 County Council 
race, all but Sl.OOO of which he raised from oHict people. 
(Tr,atl491; U.S, Ex, 65J.) 

Jolui Tecklenburg has been active in tite Clutrleston 
County Democratic Party since 1986. (Tr. at 778-79.) 
He worked with Africaii-Amcrican candidates wlto ran 
countywidc. partictilarlv Virginia Morgan for County 
Council and Charles Green for Coroner in the 1992 
election, as well as with white candidates, (Tr, at 786-90, 
811-12.) (n making fund-raising calls for Green and 
Morgan. Tecklenburg found that tisually reliable 
campaign donors gave no money to Green or Morgan, or 
gave tlicm less money than they- gsivc to white cjindidaics. 
(Tr, at 788-89, 811-12.) Likewise. Berreird Fielding 
testified that it was more difficult to raise campaign funds 
for African-American candidates tliaii for white 
candidates in Charleston County, pruiiariiy because the 
vvliilc commuiiiU lias main more finaucial resources ihan 
docs the African-American community. (Tr. at 

128.) 
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defeated [in lire 1994 probate judge's race] was 
because i was black, ' (Tr. al 152.) 

*294 Additionally, Charleston County Democratic 
Chairperson. Diane Aghapour, testified that African- 
American Democratic candidates need to raise ‘‘a lot more 
money” than their while counterparts to ' ox ercome a 
certain natural discomforf' tliat some wliilc voters liavc 
with Aliicaii- American candidates. (Tr. al89.5.) 

The combined effect of socio-ecoiiDinic disparities 
rcsulliug from past-discrimination; contemporan' bias in 
fund-raising: and lire uncominonly large dimension and 
population of Cliaricslon County works a significaul 
impediment to African Americans' abiliw to gain equal 
access to the electoral process in Charleston County. 


2. De facto majority \ otc requirement 

Additionally, die United States' expert. Dr. Arrington, and 
the Private Plaintiffs' expert. Dr. John Ruoff, (Tr, al41()). 

agree that skiggering of terms, residency districts, and 
a primaiy nomimiting system serve as a de facto majoritv’ 
vote requirement and limit the opportunities for 
singlc-slwl voting. The staggering of icnns and the 
residency requirements ensure that all contests are either 
single-seat or two-seat contests. Because the only viable 
cajididates liav e been Democrats and Republicans, there 
are no more tltati two viable candidates for a single-seat or 
four viable candidates for two seals, (Tr, at 303.) 
Miiwriiy voters cannot siiiglc-sltoi vote in one scat 
elections. In addition, single-shot voting docs not 
make sertse strategically for African-American voters in 
two-seat contests for Charleston County Council, (Tr. at 
303-06, 2021,. 2180-81; Ex. 14 tit 49-50.) Accordingly, a. 
de facto majority vole rcquircnicnt makes it more difncult 
for the African-American community to employ ;i 
traditional strategy' of bullet voting in order to improve 
their civmces of electing candidates of their choosing. 


F N2? . Dr, Weber necessarily conceded as mucli 
(Tr. al 2022-23). but discounted its malcriahly 
and testified that he liad never before heard an 
expert testify' to such tin "in-cffcct” m:ijority-votc 
requirement- (Tr, at 2024). 

FM28. A majority v ole rcquircmcul would 
require <i prevtiiling ctindidtitc to receive not 
simply a plurality of the votes cast in an election 
but a mathematical majority. (Tr. at 2022 
(testi^'iiig that under a majority vote 
requirement, ‘'a candidate to w in Lite nomination 
of either political parly iniisl gcl-cithcr in liic 


FN2(v. Judge Fielding is the oik African- 
American candidate who had substantial 
campaign funds for a countywidc race. In his 
1994 race for probate judge, he spent 
approximately $70,000, half of which came &om 
his own funds. (Tr. at 106.) He was 
nevertheless defeated. Judge Fielding leslifled 
lliat lie bclicv cs llial "the primary reason I was 
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first primary' or in the secoitd ranoff primary, 
must get oO’M) plus 1 of the vote").) Although 
no such majorit}’ \'otc requirement exists in 
Charleston Count}\ (id.), when only a single 
count}' council seat is at issue in a two-parfr 
s}'stem (Democrats and Republicans) the w'imier 
v\iU almosl cerlaiiil}' gamer a majority of the 
voles. (Tr. al303.) 

FN2‘i) For a dcfiniliou of singlc-shol voting, sec 
supra fooliioie 18. 

E. Senate Factor 6: Racial Appeals in the Political 
Process 

Die Court is not greatly impressed with the force of 
e^■idence put fonvard on the sixth Senate factor: the 
extent to wliich subtle or overt racial appeals have 
cliaracierized Uie political process in thejurisdiciion. Not 
iliai the Uniicd Stales did iioi malvc iis case diligently, but 
by its vciy iiaiure, ilic evidence on point, like Uk evidence 
of voter inlmiidalion and harassment, lends to be 
anecdotal and probativ e more of isolated occasions rather 
tlian patterned behavior. Certainly, the Got'ermnent 
succeeded in proving individual incidents of subtle or 
oven racial appeals by a *295 prcpoixlcrancc of the 
evidence, but the Court, ultimately finds tlieir aggregate 
force to be of modenite value. 

Most notably, tlie Court finds that some white candidates 
in Cliarlcsion Counly liavc traditionally used pictures of 
llicir ATricaii-Antcrican oppoiicuis on ilicir campaign 
lilcraiurc to alert, white voters to the race of the African- 
Amcrican candidtitc. (Tr, at 98. 9-19-5I,) Forinsiancc. in 
1973, Sidi Limehotise used a plwograph of his African- 
American opponent. McKinley Wjtshington, in his 
campaign liicraiuie in a race for an al-largc Stale House 
scat from Charleston County. Limchousc won that 
election. (Tr, at 712-14.) 


FKiiC It should be noted dial McKinley- 
Wasliinglon was later clcclcd to Uic South 
Carolina House and Senate and ciijoycd IcugUw 
tenures. 

In Uic 1988 Democratic Primaiy for House Dislricl 110, a 
vvliiic candidate distributed campaigti lilcraiurc that 
display ed a darkened picture of Robert Ford, his African- 
American opponent. The white candidsrtc prcv'ailcd in 
that primary election, (Tr, at 565-66. 1109-10. 1602; 
U.S. Ex. 16 at 22 11 . 40.) 


1^3,1. During lliis 1988 primary- race, lilcraiurc 
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was distributed containing a caricature of Ford. 
This campaign lilcraiurc contains wording that 
indicates that it was produced by the Bailey 
campaign, but the testimonial evidence is silent 
as to wliich campaign actually distributed this 
document. (Defs.' Ex. 30.) Even if this 
literature was distributed by llie Ford campaign, 
it furtlicr iilustralcs llic salience of race in the 
political process. 

More recently, in llie 1990 general election for Cliarleslon 
Counly Probate Judge, a wliitc candidate ran political 
advcrllscmculs iu die Post and Courier lliat coniauicd liis 
photograph beside a darkened photograph of his Africau- 
Amcricaii opponent. Bernard Fielding. The white 
candidate also distributed ciinipaign postcards in the white 
eomiiumity with Fielding's picture on them. (Tr. at 97- 
98,954-55,2921.) 

In 1992. a vvliiic Republican Siaic House candidate 
disiribuicd campaign lilcraiurc iliai included a darkened 
photograph of his African-American opponcnl. incumbcul 
Slate Representative LuciUe Wliipper, (U.S, E.v. 16 ai 22; 
Tr, at 955-56. 2922-2.3.) Tliai same year, a wliitc County 
Coroiwr candidate distributed campaign lilcraiurc 
containing a photograph of her Arrica.u-Amcrican 
opponent, Deputv Coroner Chiirles Green. (U.S. Ex, 16 at 
22; Tr. at 956-51) 

In a 2000 State Legislative race between two wliite 
candidates, one caii^aign distributed literature with a 
daikcncd pltoiograph of ATrican-Amcrican Cliarlcsion 
County School Board mcmbcT Eli/abcih Alston. (Tr, at 
563-65. 898-99.) Alston, however, had never been a 
resident of iIk House district in wliich iliai candidate rati 
m2002. and no wliitc scliool board members’ plioiograplis 
were used in Ihis Slate legislative campaign, (Tr, at 577, 
626.) Moreover, Alston did not give permission to the 
candidate to use her photograph in his campaign 
literature. (Tr. at 56.3-65, 898-99.) 

Dr, Moore leslified Dial lie could nol recall a single 
imianc e where a w liilc candidate in Cliarlcsion Coiinlv 
used ihc photo of Ids or her wliilc opponcnl in campaign 
lilcraiure. (Tr. at 2924.) 

Moreover, to liclp overcome wliilc voter rcsislancc lo 
African-American candidacies, there is evidence dial 
African-American candidalcs have dc-cmphasi/.cd Ihcir 
race in Charicston County campaigns. For example, in 
1980. Louis Waring used his photograph in campaign 
literature during his unsuccessful race for tlie St. 
Andrew's Public Seivice Commission. In his successful 
1990 race for llie same position, *296 however. Waring 
decided dial the use of liis picture on liis campaign 
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literature "wfis not conducive to |his| ctmdidac}’” (Tr. at 
1369; see also Tr. at 1289. 1367. 1399.) He testified that 
his photograph in the 1980 carnpiiign h;id been a 
hindrance because, without it. some white voters would 
have believed he was a white person, (Tr. at 1369-71.) 
Likew ise, Waring omitted liis membership in the NAACP 
from Ids 1990 campaign literature, after iiaving listed that 
membership in Ids 1980 literature. (Ti. at 1371.) 

While CoLinlv Council candidates have felt free to use 
their photographs ui their campaign lilerauire. (See, e.g.. 
Tr. at22L 1493-94.) 

William Runvon. who has been involved in the 
Charleston County Democratic Ptuty’ for over twenty 
years as a candidate, patty' official, and ad\'iser, testified 
tliat he lias advised African-American candidates to de- 
emphasize their race when ninxdng for office, (Tr. at 
1599-1600.) For example, he ad\ ised African-American 
candidates not to list incmbcrsldp in organizations like the 
NAACP in llicir campaign literature. (Tr. at 1600.) 
Addilionallj, McKinley Wasliinglon. who represented 
inajority-Africcin-Aincrican districts in the South Carolina 
House and Senate from 1974-2()()(), testified that he 
always ad^’ises African-American candidates tliat "the>' 
had a belter shot” by not using ihcir own plxnographs in 
campa ign literature. (Tr, at 727-28.) 

Similarly, Charleston County School Board member 
Elizabeth Alston stated diat site did not use her 
plioiograph on licr campaign signs during licr 1992 
County CouiicU race because a number of her African- 
American supporters advised her that the use of her 
photograph would not benefit her campaign. (Tr, at 548- 
49.) Current Democratic Patty- Chtiiiperson Diane 
Aghapour testified that she ad\'ises Africtin-American 
candidates not to use their photographs in direct mail 
advenising, (Tr. at 895.) Indeed. Aghapour gave that 
advice most recently to Pearl Ascue, an African-American 
Democratic candidate for County Council running in 
2002. (Tr. at 895-96.) 

A bizarre 1990 episode reflects tlic continuing role of 
racial appeals in Cltarlcslon County's political system. 
Tlial year a Charleston-based political consultant ran the 
ciimpaign of his sister, a ctindidatc for Lt. Gov'cmor. 
Concerned that conservtitive low-country voters might 
stay home, the consultant bankrolled Benjamin Hunt, Jr., 
a nearly illiterate African-Aincrican man, to nui in Ihc 
primaty tigainst tbc incumbent United States 
Representative Artluir Ravenel. The political consultant 
belie'ved that tins would bring out more anti-black voters 
in the low-countiy area and help his sister in the primary 
against her major oppoiieiil whose strength lay in the 
middle and upper pan of die state. He paid Hunt's filing 
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fee and gave liim $500. Hum, w ho liad never voted, look 
no pan in llic campaign beyond allowing his picture to be 
taken. The consultimt mailed out thousands of "Hunt for 
Congress” leaflets showing a photograph of Hunt with a 
Kentuclw' Fried Chicken sign in The btickground. The 
News and Courier reported tliat the consultant had Ills 
clienls publish pictures of black cliallengers. bul he never 
had them publish pictures of w liilc cliallciigcrs. (U.S. Ex. 
16 al 21-22; Tr. at 953-54; see also Tr. al 2545.) 

Jimmy Stuckey, vvIki lias been acthe in tire Cliarleslon 
Democratic Party for appro.vimatcly 30 years. icsliTicd 
that sonic wltilcs believed dial lire Democratic Parly is 
“controlled” by African Americans. (Tr. al 2549.) 
William Runyon, who has been active in the Charleston 
County Democratic Party for inore than 20 years, testified 
tliat. in receiu years, he has heard tlie *297 Democratic 
Partv referred to as the parri' of tlie African-Americans. 
(Tr.'al 1601.) 

Clearly, racial appeals ]ia\c been and continue to be a pail 
of llic political dialogue in Charleston Coimly, to sonic 
degree; and wliile these lesiimonial accouiiis and 
incidents are not exhaustive, neiTlter are they pervasive. 
Accordingly, they camiot be determinath'e of that degree. 


VI. Additional Factors 


FN32. The United Stales lias not asserted tliat llic 
roiiith Senate Factor, denied access to a 
candidate slating, is an element, of their case. 

As stated, the Senate has also recognized the following 
‘‘|a|ddiiional factors tlviT in some cases htrve had 
probaii\c value as pan of plaintiffs' evidence to establish 
a violation": 

• whetlier tliere is a significant lack of responsiveness on 
the part of elected officials to the particularized needs of 
the members of the minority group [and] 

• whetlier the pohev underly ing llie slate or political 
subdivision's use of sucli voting qualification, prerequisite 
to voting, or standard, practice or procedure is iciiiious. 

Id. at 29 (footnotes omitted). 

Although the Court received evidence on both factors, the 
United Stales lias nol pul llicm al issue. Spcci fically , The 
United States’ Amended Complaint did not allege that the 
policy underlying the at-large method of election is 
tenuous and ftirther moved to limit the Defendants from 
putting forward evidence of responsiveness. The Court 
has considered all of the e\ idence related to the factors of 
icnuousucss and icsponsii cucss and finds tliat they do not 
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materially contribute to the Court’s conclusion. 


vn. Charleston County’s Partisanship Defense 

Tliroughoiit, Defendants liave rather singiiinrh' insisted 
upon hanging lire pro\ erbial “lial" of their defense on the 
conlcnlion dial die '‘cause" of \oling polarization in 
Cliarlcslon Coiinri is partisan differences rather ihan 
racial ones. Spcdncally. Defendants contend dial 
Seclion 2's '‘on accouiil of race or color" language 
necessarily requires Plaintiffs to show that race explains 
die pailcm of defeat of niiiiorily -preferred candidates. 


r-'.Mfl . On the basis of both Cringles and the 
Fourth Circuit's decision in Lewis v. A'amance 
')9 F.3d 6uU. 615 < Ith Cii.I‘>66). the 
Court lias already rejected Defeixlanis' arguineiu 
at sumniari judgment tliai issues of ''causation" 
load any place in the Court's consideration of die 
three Clinch's preconditions. 

FN:!!^ Section 2 is divided into two subsections, 
2(a) and 2(b). 42...U,LC..i_l?.I3. Subsection 
2(a) forbids any voting practice "which ivsnlts in 
a denial or abridgement of the right of ;in\' 
citizen of the United States to vote on acawritof 
race or color, or in contnn'ention of the 
guarantees in section 4(f)(2), os provided in 
subsection (b) 42.U.,S,C...§ .1.272(8.) (cnipliasis 

added). Pkiiiiiiffs, iltcrcforc. contend iliai what 
consiil.ul.es voting discrimination "on account of 
race or color” is defined in subsection 2(b), Id. 
Specifically. Plaintiffs argue tlitit Subsection 2(b) 
makes it clear that a violation exists when it is 
shown iliai a racial group lacks equal 
opponunitics and equal rcstths which constitute a 
violation, regardless of the reasons wlw such 
inequality exists: "A violation of subsection (a) 
is established if, based on the totality of 
circumstances, it is shown thal the political 
processes leading lo iiomiiialion or election in 
llic [jiirisdicliou] arc not equally open lo 
participation by lucmbcrs ofa class [protected by 
subsection 2(a) | in that its members hav'c less 
opportunity than other members of the electorate 
to p:irticip;ite in the political process and to elect 
representatives of their clxricc.” 4-2 U.S.C. 5 

i2Z-i(bi. 

As stated, tlie Supreme Court hiterpreted Section 2 to 
provide a minority group *298 with an equal opportunity 
lo ihe elecloral process. The central and dispositive 
question is “whclhcr ihc use of a confcslcd electoral 
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practice or siniclurc results in members of a prolcclcd 
group having less opporiimiiy lhan other members of the 
electorate to participate iii the political process and to 

elect representatu'es of their choice < j J 71 ‘ 

Ht 65. 106 S.Ct. 2.7x? . The Fourth C I runt in_j, 

Alanutrscc i'ou/tn’. 99 F.3d 6()0. 6 I lus 

concluded lhal causation ma\' be one ol manv issues 
Fclcvanl lo tlic lolalilv of circumsiaiiccs alUiough 
inclcvanl to lltc analysis of llic (Jingles’ prccoiidilions. Id. 
at 615 n 1,' Imporlaully. however. I.ewis docs not 
require plaiiuiffs lo prove llial race las caused ihe 
inequality of icsull. Nor did il hold Llal proof of factors 
other than race, like partisanship, constitute ;i complete 
defense. See id. 

In Crnoshw. Jir-vn !'>d. oflown oJ i!etnps:ead. S.';.. 180 
i'..'d 476 (2d Cir,.i9>;9). the Second Circuit expressly 
recognized the Fourth Circuit's approach in Lewis and 
lield llal pariisaiisliip is not a defense to a Seclion 2 
claim. In (Joosby-ee, in iliis present casc-'‘Uic pmicipal 
and pcrv'asivc argumcni of Uic Town [was] ilmi political 
partisanship, railicr llan race, accounted] for the defeat 
of black candidates." (rocsby, 180 ry.id at 495, 
Republican candidates had alw’ays won Town Board 
elections and African-American voters usually supported 
losing caiKlidalcs. id at 484. 489 .. 4 9 2 . Tlic Town Board 
included ;m African-America.n Republican, Id. tit. 486, 
Expressly adopting the Fourth Circuit sta.ndtird in 
.llanumce (.'aunty, the Second Circuit stated tliat tlie 
partisanship issue was relevant to the totality' of 
circumstance analysis but not relevant to tlic Gingles 
preconditions. Id. at 492-91.^ 

The Second Circuit, moreover, firmly rejected the 
partisanship defense. Indeed, the court stated that the 
defendtints' partisanship defense 
rcprcscnt[cd[ a fundamental misunderstanding of what Ihc 
plaintiff class alleged and proved to the satisfaaion of the 
district court. Tlie claim ivas that the at-large sy'stem of 
voting nuide it impossible for blacks to elect their 
preferred candidates. The Tow n's argument implies that 
if blacks registered and \ oled as Repubheans, they w ould 
be able lo elect liic candidates llicy prefer. But Uic\ arc 
not able lo elect preferred candidates under llic 
Republican Party rcgiiix; lhal rules in llic Town. 
Morcov-cr. blacks should not be constrained to vote for 
Republicans wlw are not their preferred candidiites. 

Id. at 495-96 (emphasis in original). 

Defendants reh' on the conclusion of other circuits that 
proof of race-neutral causes of observed v oting patterns 
can defeat a claim of iiuiiontv vote dilution. In 
of United Latin ssnieruan ^..duens. t. ’'unci: A/v / 
( LUL A C) •» ^ 9'^^ I 2a 8 i_, (cii 
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bini.) ' ) '' ■> i » l ' l‘>1 ( i ith Cir.1994) ten 

banc), cuid i .vt) >' ('..•/i- Jiolvoke. 72 F.3d 973 ( 1st 
llic circuit courts of tippcal recognized the 
relevance of proot that the majorit>’'s voting beha\'ior 
could best be exphimed by such race-neuinil reasons as 
political partisanship or part}’ affiliation, unrelated to the 
ininoniv-preferred status of the defeated candidate. See, 
e.^ iL^'' I f Specifically, the courts 

rccoaiu/cd tliat a vote dilution claim coidd be defeated by 
prool that these racc-neulral reasons in fact provided the 
best e.vplaiiatioii for electoral outcomes. 

In LULAC, for e.xamplc, tlic district court excluded 
evidence lending to sho^\ di\ ergent voting patterns were 
iiTtributablc to racc-ncutral factors, finding that such 
evidence was irrelevtint and legally *299 incompetent. 
Re^■ersing. the Fifth Circuit emphasized that Section 2's 
‘‘rigorous protection" extended only to ‘‘defeats 
experienced b\ voters ‘on account of race or color.' 

LUI A C. 999 F.2d at 850. In rejecting the disirici 
court's construction and interpretation of the relevance of 
the circumstances surrounding electoral results, the Fifth 
Circuit emphasized: 


FN35. To the extent lAJLAC, Nipper, or I'no 
might suggest that "on account of race or color" 
narrowly concerns the cattse of divergence in 
nutjoritv’ and miiioritv’ voting prefereiKes and 
requires some proof diat the white inajoritv' 
dilTcrcinl}' because of racial aimtius. the Court 
disagrees. As llic Senate factors plainly suggest, 
•on account of race or color" is a more far- 
reaching rcqnircmcnT that the Court consider the 
totality of pressure points which racial 
discrimination and disadv‘antage might 
aggravate, including, for example, llic present 
effect of past discrimination on socio-economic 
status and. therefore, on political participation. 
Depressed socio-economic status from past 
discriinuiation vvliich results in severe^ 
diminished political participation could 
conshlutc a “denial or abridgcincnl of ibc right to 
vole ... on account of race or color," without 
regard to any present racial animus of the white 
electorate in their voting preferences. 

Without an inquiry into the circumstances underlying 
unfavorable election rclums. courts lack the tools to 
discern results that arc in aiw sense “discrimirvrtoiy,” and 
aiw dissension between deprivation and their losses at the 
polls becomes untenable in holding that the failure of 
minority-preferred candidates to receive support fiom a 
inajorily of wliiles on a regular basis, vvillioul moie. 
sufficed to prov c legally significant racial bloc voting, the 
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District Court unloosed Section 2 from its racial tcllicr 
and fused illegal vole dilution and political defeat. 

Id. 

At bottom, tliere is little difference between the Fifth 
Circuit's decision in LULiC and the Fourtli Circuit's 
decision in Alamance Coimiy for purposes of this case. 
In fact, the Fourth Circuit explicitly agreed w ilh Lite Fiftli 
Circuit lo Ihc cxlcrU ils decision in L ULiC found ‘ cause" 
to be rcicvaiil to the uUimalc inquiry . Alar-ia-'ic-' Coimiv, 
99 F.5d at 615. Alamance Cotiniy simply leaclies tlial llie 
Court sliould consider evidence of causation witliiii llic 
totality of its inquiry . As staled, however, Alamance 
County implies no rcquircnicnl lhal Plainlirfs prove that 
the inequality’ of result is ctmscd by race ;md, conversely, 
suggests no guarantee thtit proof of race-neutral factors 
will operate as a complete defense. 

Tterefore. in keeping w Ub llie Fourtli Circiiil's insiruciion 
llic Court allowed boili parlies opporiimiiy ai trial lo 
develop a full record conccniiiig causation and received 
sigiiificaiil expert Icslimonv lo lhal end. Tbc Court, will 
consider such cvddcncc and fold any‘ findings into its 
totality of t1»e circumstances inquiiy‘. 

Initially, iIk Court finds Ihc issue of voting-causation lo 
be desperately illusive. As a theoretical matter, the Court, 
is inclined to reject the possibilit}‘ that any methodology‘ 
might be able to adequately identify a smgular or even 
dominant cause of a conununify's corporate voting 
bclm ior, vvliich is in fad llic aggrcgaiion of an 
iimuiiicrablc series of iiidiv idiializcd clioiccs and 
pUualisiic discrciions made by iliousands of people 
generally out of any meaningful political association with 
one anotlier. Certtiinly where there is a. consistent pattern 
of cohesive voting among a communit}‘ of voters, as is 
here. Ihc decisional nuances o\ cr the pariiculari/cd issues 
of am’ single individmil’s vote begin to ftill away, tmd 
more global factors such as race and socio-economic 
status begin to emerge ;is likely explantitions for the 
pervasive coiiunonahty m voting behavior among 
communities of race. Nonetheless. *300 the Court is 
dissatisfied with the speculation of associaluig cause witJi 
the voting polarizalion c\ idcnccd by ihc Record in lliis 
case. Tlx: task of scparaling out Ihc individual iiiriucncc 
of race and party’ is a weighty one. 

Consistent with these concerns, Dr, Arrington, expert for 
the United Stales, testified lhal the mulii-colincarily ' 
of these more global causes of race and partisan affiliation 
in Charleston Counfy elections renders the individual 
force exerted by any one cause nearly inextricable from 
the iiiflueace of the other. (Tr. at 310.) Dr. Arrington 
leslified. furtlier, llial ev en if the experts liad attempted to 
conducl a muUivarialc analysis dial ‘‘you could not 


ft’ 2006 TliomsonAVcsL No C laim to Orig. U.S. Govl. Works. 



141 


116F,Supp.2d 268 
116F,Supp.2d 268 

(Cite as: 316 F.Sup|).2d 268) 

pull out statistically the difference between partisanship 
and race." (Tr. at 310.) Dr. Weber, expert for 
Defendants, further acknowledged that he could not, with 
a reasonable degree of social science certain^-, determine 
the extent to which racial attitudes ctmsed polarized 
^■oting ill Cliarleston Count}’, and tliat he believed factors 
of race and partisaiisliip are "mextricabh' inienvvined'’ in 
such a wav tliat thev could not be separated statistically, 
to w it, tlic\ arc inulli-cohiicar. (Tr. at 238-39, 2220-21.) 


F N^ 36. In statistical anah-sis, miilti-colineariu^ is 
a correlation between two independent variables 
lhal is so slroug lhal it is impossible “slalislically 
to septirate them out and tell which of those two 
effects the dependent vtiritible; which of those 
two is the cause." (Tr. at3I0.) 

F N37 . A multivariate analysis attempts to 
measure the cffcci of two or more independent 
variables on die dependent variable as opposed 
lo a niorc Iraditional aivtlysis, which would 
control for only a. single independent vjiritiblc. 

Moreover, it is clear from tlie Record tliat to tlie extent 
other niclhodologics or models might begin to partly 
unbraid the int.ert.\viiied influence of nice and partisjin 
affiliation, these methodologies could not Ivrve been 
employed in tliis case or have not been employed to a 
satisfactorj’ degree. 

BoUi Dr, Arringloiu (Tr. at 309-310), and Dr. Weber, (Tr. 
at. 1992-93). agree lha.i party rcgisiraiion data and survey 
research arc the priinaty sources of data relied on by 
political scientists in drawing concittsions concerning the 
effect of political partisanship on election results. It is 
also agtecd that neither type of data is available 
eoneerning Charleston County elections bcanisc there is 
no requirement that voters register by piirty for general 
elections and no relevant survey research has been 
conducted. (See, e.g.. Tr. at 309.) 

Dr. Weber idciitilicd consideration of "bcliavioral 
partisaiisliip" as a lliird methodology for measuring the 
cITccl of partisanship on clcclion rcsulls. (Tr. at 1980, 
1992-93.) This methodology^ looks at the "ptist bchavdor 
of voters." (Tr, arl993,) In his behavioral analysis at 
trial. Dr. Weber first focused on party -switching and the 
cITccl il liad on the African-Anicricaii support for 
candidates, Dr, Charles Wallace, for County Council and 
Keith Summey. for the Mayorship of North Charleston. 
Dr. Weber observed tliat Dr. Wallace was significantly 
supported by the African-American comiminity as a 
Democrat, but received ■■virtually no support from the 
iioiivvliilc coimiiimity" after liis afftlialion with the 
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Repubhean party. (Tr. at 1997.) Dr. Weber also 
idcnlincd Mayor Sunmicy as auollicr candidalc who 
received significant African American support "as a 
Democrat happened to lose but. again, then comes back 
and runs as a Republican and wins." (Tr, at 1 997.) 

*301 Dr. Weber fiirtJier testified Uiat the election of 
Timothy Scott, an Africaii American candidate, lo Coiiiily 
Council dcitioiisiratcs tliat partisaiisliip not race is llic 
cause of polari/alion and pallcnicd-dcfcal. Dr. Weber 
slated tliat ‘’if you tliiiik tliat llie voters are cued on race- 
race is tlic reason why Llicy arc going lo not vote for a 
candidalc-you woidd expect tliat llic \ olcrs, assuming dial 
they arc aware llial Scoll is an Arricau-Anicrican 
candidate, that the white voters would not vote for him." 
(Tr. at IW8.) 

Finally. Dr. Weber disaissed tlie success of African- 
American candidates in County Scliool Board races as 
furilicr c\ idcncc iliai party and not race was the primary 
cause of polarization and paiicmcd-dcfcai. SpcciTically, 
Dr. Weber icslificd lhal the School Board races 
are difTerent in cliaracier ilian tlte elections for 
County wide Slate or national office, because iliesc arc 
elections tliat are conducted vvithoul. partisan dcsignaiioii. 
So the voter docs not know unless the voter is very well 
informed or has been contoctedby parties, for example, to 
s;iy, this is tlie Democrat or, this is the Republican, or 
urn'iliing like that. So a lot of voters are lacking in tlie 
partisan information. And I did tliis to control for the 
possibility tliat there would be racial poLarizaiion in sucli 
uoipariisan elections vvliicli would be confimiaiory or 
pcrliaps denied llic findings in llic partisan general 
elections. 

(Tr, at 2001-02.) Dr, Weber concluded that without the 
"partisan cue" polari/alion was less severe, suggesting 
agiiin th}it ptit^- and not nice was the better explanation 
for the patterned defeat of minoriTy'-preferred candidates. 

The Court is unpersuaded by the behavioral analysis of 
Dr, Weber, Fiisl, the aiialy sis is insufficiently' 
comprehensive. Wliilc Dr. Weber did not fully explain 
his bcliav total methodology, wliich is admillcdly 
rccogni/cd by only a scgniciil of llic social science 
literature. (Tr. at 1993), the Court suspects that it requires 
a more exacting inquiry than has been conducted here- 
including ill the least a meiisuremeiit of precinct voting 
patterns and candidalc plalfoniis over a course of 
elections. In fact Dr, Weber stated that in determining 
whether partisanship is a better explanation for polarized 
voting patterns than race in Cliarleston County, he would 
want to consider the nature of the campaigns, the issues 
raised in those campaigns, newspaper eiidorsemeiil of 
candidates. ni<toilizalion efforts during lliosc elections. 
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and field sim erv' research, including voter iirtennews. (Tr. 
at 2054-65, 2082, 2093, 2168. 2170-71^ see also 2994- 
96.) No such efforts have been made. The Court siTrq)ly 
cannot conclude on the strength of isolated instiinces that 
part}’ affiliation better explains the p;itterned-defeat in 
Charleston Count}'. Moreo^'er. as the iiltiniate lactfinder, 
the Court \ lews the behaxloral anah'sis conducted bv Dr. 
Weber as inlierciith more speculative and subjective than 
the other methodologies identified b\ the cxpcils for 
proving cause and therefore assigns il less weight. Cf., 
’Uiuvcii (hinmi Ji5. 178 F.3d 257. 265 
Oyn C ir. f>h)i; nt’n edi v . McS' eU-F. i-.C.. inc. 66 F.3d 
i.1/8. i.)8e (•S ta i.h!,l ’>9?'i. For the same reason, the 
Court IS certain that c\cn a iuotc hnolvcd bclmioral 
analvsis would not have compelled <i different conclusion. 


FN5.8, Il should be noted that much of Dr. 
Weber's rcscarcli concerning bclia\ ioral 
panisansliip was subiniiicd in an untiiuclv 
dcclaralion proper!} rejected by the Magistrate 
Judge. 

Further, tlie Court disagrees that Dr. Weber's conclusions 
properly follow from his obscixations. As discussed, 
svpra Section V.B at 19, the success of African-*3h2 
American candidtites in the School Board nices has 
already been adequately explained b}’ special 
circumstances unique to tliose elections. As for the 
cJTccis of pan}'-svviicliiiig, the Court is not sure iltat this 
evidence is even probative of iltc causation issue at all. 
Evidence of dramaiically depressed Arricaii American 
support for Dr. Wallace after his rc-tiffiliation with the 
Republican party moves the Conn no closer to 
understanding why whites consistenth' identiff with the 
Republican party and why African Americans so 
consistently identify’ with the Demoenrt party, or why 
such consistent correlation results in a patterned defeat of 
African-American preferred candidates in Charleston 
Count}’. It certainly does not explain, in am’ respect, why 
African Americans abandoned llieir support for Dr. 
Wallace. Nolwithsiaiiding wlialcvcr ideological position 
Dr. Wallace may liavc held aflcr his rc-afliliatioa the 
reasonable African American voter might have formed 
any number of conclusions concerning the meaning and 
effect of his ptirty -switch. Dr, Wallace's loss of support 
only rends to reinforce that which the Court already 
knows-cohesion in Charleston County is stalwart. As 
stated, whether such unbending correkrtion between race 
and part}’ is driven by race or ideology or, as the Court 
suspects, some cross-pollenization of both is frustiatingly 
bey’ond tire capacity’ of the Court and the evidence before 
it. and il remains ajnvsieiy tlial Dr. Wallace's election or 
Mayor Suimncy's '’'■‘■'election do little to ilhiniinalc. 


Page 30 


rN19. The Court cannot identify’ any evidence 
that Mayor Suinniey lost the support of African 
Americans upon his re-affiliation with the 
Republican party. 

Finally. Timolliy Scou's election lo Couiilv Council 
certainly dciiionsltalcs lliai liis race was nol a faial 
impediment to cillicr significanl while supporl or his 
ultimate success. Alone, however, his election can do 
little to proving the ultimate cause of legally -significant, 
preferred-candidate defeat in Charleston County. As 
demonstrated, his elections have been ihc cxccplion in 
Charleston County^ and the Supreme Court has made it 
clear tliat the decisive evidence regarding voting patterns 
is what umoUy occurs in a jurisdiction, and not 
aberrational election results produced by special 
circunisiaiices, Gin yh s. 17 8 U.S. a t 57 n, 2 6 . 106 
5,..Ct..27f2. Indeed. Dr. Weber stated lliai political 
scientists study voting by looking at "overall pailcms." 
(Tr. at 2225-26, 2091.) Here. Scott nol only received 
white support not received by other Afriean-Amcrican 
caiididjttes-regardless of piirty-but he received 
unprecedented financial support ($5,000) in a local 
election from (Ik South Carolina Republican Parly and 
other sources. (Tr, at 231 1, 2317-18.) No other current 
Republican County Councilmeinber received any direct 
financial support from the State Republican Party. (See 
U.S. Exs. 65A-C. F-G. and K, financial disclosure 
siaicntciiis for current Republican Cliarlcstoii CouiiLy 
Couiiciliiicmbcrs other ilian Scott). In fact. Dr. Wallace 
acknowledged iliai such support was not merely unusual 
but unheard of (Tr. at 1791.) With the help of Buck 
Limehouse. tire State Republican party, and others, Scott 
raised an unprecedented $20, ()()() to $25.()()() for the 1995 
special election, a sum Scon described as ‘’subsianiial.'' 
(Tr, at 23 II.) 

Notably, each of his elections were still characterized by 
racial polarization and tire ultimate defeat of the African- 
Aniericaii preferred candidate. 

Accordir^ly, Dr. Weber's bcliavioral analysis, lo ihc 
satisfaction of the Court, docs nol dcinonslralc lhal 
Hiwthing other thim race explains the voting polarization 
*303 in Clvirleston County , ' 


t-.N40. Defendants also contend that pervasive 
use by’ African Americans of the Master Lever 
on tire Slioiiptronic voting inacliines contributes 
to the polarization of voting and proves that 
parly and not race is lire cause of such 
polarization. First, there is no c\ idcncc of ihc 


45' 2006 TlioinsonAVcsl. No Claim lo Orig. U.S. Govt. Works. 



143 


116F,Supp.2d 268 
116F,Supp.2d 268 

(Cite as: 316 F.Sup|).2d 268) 

extent to which the Master Lever is exercised by 
tlie African-American commuiiit}'. Second, 
even if Afriean Americans consistcntlj- use the 
Master Lever, it still cannot be understood 
vrhether this strong afPilitrtion with the 
Democratic part}’, manifested tiuongh exercise 
of the Master Lev er, is for racial or non-radal 
reasons. 

Although he adniillcdl> did nol conduct a traditional 
aiialvsis of causation, lire United Slates' e.xpen. Dr. 
Arrington, offered an opinion as to whcUicr race had 
Cciused the ptittern of polarized voting beltveen white and 
African-Aincrican voters. Dr. Arrington opined that 
nice, tind not partisan affiliation, wtis the nvtin rciison whv' 
white and African-American voters voted differently. 

As a preiiininan’ matter. Dr. Arrington noted tliai the 
siaiislical meUiods of bivariate ecological regression 
aiiahsis and extreme case analvsis used by all ihc 
staiisiieal experts in iliis case indicate hw people \oicd 
but nol. why people \ olcd for particular caitdidaics. (Tr. at 
308 (“Bnl about wliy they vote the wjty they do when they- 
get there, tlwt's a new field for me.”).) As sttited. Dr. 
Arrington found that partisansliip and race are closely 
inicrtwincd in Charleston County, and both arc highly- 
correlated to how voters vote. (Tr. at 310-31 1.) Thus, it 
is undisputed that race, ptirtistmship. and vote are highly- 
correlated. 

Dr. Arrington, liovvcvcr, introduced the following 
ilicorciical model to dcmoiisiraic iliat race must be ilic 
primary cause of voter choices, (See U.S. Ex. 1 1 1; Tr. at 
311-14.) The model considered three variables and how 
they each exercised force in relation to one another: race, 
part)’ affiliation, and the ultimate vote, A person’s vote 
carnal cause or influence a person's race or partisan 
affiliation. On the other hand, a person's race or psmisan 
affiliarion cm influence how that person votes. In regard 
to race and ptirtisanship. a person's race can be the cause 
of their partisan affiliation; but the converse cannot be 
true because race is an immutable characteristic. Dr. 
Arriiigloii concluded, llicrcforc. lliat race must be the key 
causal variable because it can cause vole dircclly arid it 
can also cause vole through iIk mediating variable of 
partisanship. Id. 

However, Dr. Arrington's model is also unsatisfactory. 
Although the relational axioms arc true, lire conclusion is 
a non-sequitur. Certainly nice is the onh’ variable of the 
three which can inform both of the remaining variables, 
but the model camiot demonstrate tluit race exerts die 
greoTesr influence. In other words, the combined force 
tlial race exerts over a person's v ote-llie force exercised 
over the ultimate vote directly plus Uic force as mediated 
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ihiDugh party -still may be less lliaii llic total force lliat 
party alone (ideology) exerts over the ultimate vole. For 
example, (assigning generic units of measure to the force 
exercised) race might ex'ercise a force of 10 units directly 
and another 10 units out of ;i IDl) mediated through party, 
but the party variidde alone would still exercise 90 units 
offotce iiidepeiidenllv. Tlie model can only explain /nne 
many avenues of influence race enjoy s and ml how great 
or strong dial aggregate iiifliiciicc is. 

In sum. the experts Itave nol conducted an analysis of 
causation, in great part, because tJic necessary data is not 
available. To llic cxlcnl mctliodologics and models liavc 
been used to assist the Court in coming to a conclusion, 
they liavc prodiuccd somcwluit nnstitisfiictorv’ results. 
*3lt4 As stated, liovvever, the problem lies inherently in 
die morass of the causal iiiqnuy itself, and not in the 
thouglitfiil consideration of the experts' obsen'ations. 
Tlie Court finds dial die infliience of race and party oti 
voting patients in Cliarlcsioii County, on ihc facts of lliis 
case, arc too closely related lo isolate and mcasiu'c for 
cffccl. Tlic Court. llKrcforc. concludes lliat. ihc evidence 
fails to demonstiaie dial race-ueuiral faciors e.xplaiii lire 
voting polariration in Charleston County. 

I /! Therefore, remaining mindful dial. PlainlifTs need not 
prove ;iny ptirticuUir mimber of Senate factors or that a 
majority of tlieni point "one way or the other,” ( mglefi. 
4?S U.S. at i?.. 106 S.Ct. 27,*2, the Court concludes that 
evidence iitider Senate factors seven, two. and diree of 
severe voting polari^iioiL minima] niinorily clccioral 
success, and an uncommonly Large voling disirici 
decisively points towards a violation of Section 2, Tlic 
combined strength of the evidence under Senate factors 
one and five of depressed political participation as a result 
of petvtisive past discrimination in education and 
employment and past discriminalion touching the riglii to 
vote also wciglis in ftwor of ;i finding that The ;it-largc 
sy'stem violates Section 2, Evidence of racial appeals has 
not nraterially assisted the Court in retiching a conclusion, 
Finaih', there is no evidence tliat anything other than race 
explains die severe voling polarization observed in 
Charleston County Council elections. 

The Court llicrcforc concludes, viewing the lolality of the 
circumstances, that the at-l;irgc system of election for the 
Charleston County Council unltiwfidly denies African 
Americans eqtuil access to the electoral process in 
contravciUion of Section 2 of the Voling Rights Act. 
African Aincricms in Charleston County, on account of 
their race, have inherited a depressed socioeconomic 
posture wliich liinders political participation and 
exacerbates tlie effect of already severely polarized 
vohDg. 
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Vm Constitutional Claim of Private Plaintift's 

121 Notwithstanding the Court's determination that the at- 
large electoral system results in unequal access to the 
electoral process for African Americans, it cannot 
conclude on the evidence before it dial such svslem was 
adopted v\itli die intent to discriminate. The Court 
therefore, rejects the claim of the pri\ ate PlniulilTs dial the 
adoption of the al-largc system for electing nwinbcrs of 
the Cliarlesloii County Council was motivated by a 
racially discriminatory purpose in violation of the inlcnl 
standard of Section 2 and the 14th Amendment of the 
United Slates Constilulion, 

jUj, The United States Supreme Court has emphtisized 
tliat raciallv discninmatorv motivation is a necessan- 
ingredient of a 14th and 15th Amendment violatioa 
l Hi'-iuhls v. Mc!rop t>li!an Hons. Pci . 

fi/r>.429US 25^^26> ^'7 Stt 2^4 -iij FJ 2dj5_0 
a?77); Wuihinjijm v. U.S. 12'), 96 S.Cl. 

>040 4S [ I d ’d 5<-i ([‘y 6. lUm /I. ‘^-jrLsh 
Sch. lid 520 l!.S. 471. 117 S.Ct. 1401.. 1,502-0.5. 137 
L.hil.2<J_7.5u_fjy97i (noting applicabilitv of Arlington 
Heights analysis m vote dilution cases); *305<7r;i 
Mohua V. 44ti U.S. 5.^ U>» S Cl >4<X> <>4 

l ..&d .?d 47 ( I980i (controlling principles for tissessing 
14th and 15th Amendment claims); iVh itctvnh v. (havis. 
403 U.S, 124, 91 S.Ct, 1858. 29L,Edr2d .363 (1971); w 
also Irhx^v. yifgiijiaj^^iite Lioard of Eleaions , S89 F.2 d 
.1355 .ilth_i7!rJ.989{ (To establish an equal 
protection violation a plamiiff must show discriiuinaiorv 
inlcnl. as well as disparate cITcci-"); 'iVasfd ngton v. 

l3fcl.U3d .913^ 119. {4llLQrJ.981.L cerl <k'nied. 
4.57 U.S 1 lit) io? S.Ct. 293.3. 73 L.i;:(!,2a VsV^ (1982). 
In order to establish a violation of the Equal Protection 
Clause of the 14ili Anicndniciil, the burden is upon the 
private Plaintiffs to show discriminjiioiy puiposc tind 
effect. 


FWL As stated, claims of iuleiilional 
discrimination under Section 2 arc assessed 
according lo llic standards applied lo 
conslilulional claims of iiUcntioiwl racial 
discriiniiialion in voting. See Garsa v. Cautnv 
of LOS Angeles. 918 r,2d 763, 766 ('hh Cir. 1990) 
(■‘|T|he Voting Rights Act can be violated by 
both intentional discrimination in the drawing of 
district lines and facially neutral apportionment 
schemes th;it have the effect of dihiting minorifr 
votes.") 

‘ Discriminaloiy purpose" implies more than ■‘intenl as 

awareness of consequences. ll implies that the 


dec isionmaker ... selected or rcallirmcd a particular 
course of action at icasl in part 'because of ... its adverse 

effects upon an idcntifitiblc group.’ ' _ 

481 U.S. 279. 298, 10? S.Cl.. c.u _ d. ’.i. 

{'1987) . Under Arlington Heights. ' discrimmalorv 
purpose min' be estabhshed by proof tliat Lharleston 
County used race as a inoliv aiing factor iii establislung 
and mainiaiuiiig llic present al-largc electoral system. 
Ar'iiT’.i’lo n Hei ghts. 429 U .S. at 265-66. 27-Sj;‘i,,5.5.5. 


£N4X The Senate report expressly incoqxirates 
the considerations in Arlington Heights for 
purposes of analv/,ing a Section 2 inlcnl standard 
claim. S-Rcp. No. 417at27n. 108. 

Ii0| In detemiiniug the ultimate issue in an Arlington 
Heights analysis of whetlier tliere is sufficient evidence to 
suggest iiiv idious discriminaioty purpose as a moiiv aiiiig 
factor, llic Court is called upon to make ‘'a sensitive 
iuquiiv' into such eircumsianiial and direct evidence of 
intent as may be available.” id at 265. 97 g.Ci., 5 55. and 
should consider the follow ing factors in assessing wlieiher 
such a purpose or discriminaloiy intent was in fact. a. 
motivating factor in a jurisdiction's enactment of 
legislation: 

(1) Whether iinptict of the official action bears more 
heavily on one race than another; 

(2) Tlie lustorical background of the jurisdiction's 
decisioiu 

(3) Tlic specific sequence of events leading up to llic 
cliallcngcd decisioiu 

(4) Departures from the nomial procedural sequence; and 

(5) The legislative and administnitivc historv\ especially 
am,' coutempoRiiy- statements by members of the decision- 
making body, 

I'illrige of .4rltiiourrt Heights v. .Xiehr-Dolitiv' Hons. Hex. 
Con-;.. 429 U.S, at 265. 9~ S.(!t .‘>55: oa.ditngton v. 
/■Vnv.v. 426 ‘A <. at 241-42. 96 S.Ct. 

The private Plaintiffs rely largely on temporal ev idence to 
prove tliat the al-largc electoral sy stem was adopted for 
mvddious and discriminatory purposes. SpcciTically the 
private Plainlirfs contend that the al-largc sy stem was a 
known device for diluting minority voting strength, 
increasingly used throughout the South, and 
conspicuously adopted tifter the passtige of the Voting 
Rights Act and in response lo increased African American 
registration and political activity. Private Plaintiffs point 
to other actions fciken during the same period to insulate 
white control of tlie electorate including the annexations 
of white populations to maintain Cliarlestoii as a majority 
wMte city, abolisliing elections for the school board in 
majority Africaii- American districts only, and racially 
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motivated opposition to school consolidation on the 
grounds tliat it would lead to integration. — ‘ 


PN M The Court primarily received evidence of 
discriminatory intent through the lengthy 
e.vaininalion of Dr. Vernon Burton. (Tr. 1127- 
12 .t 3.) Wliilc lire Court received further 
credible icsliinony, wliich it considered probative 
of a lack of discriiniiiatoiy- intent, from Lenm 
Krawcheck. a ver\’ credible nientber of the 
Icgislalivc delegation al lire time of the adoption 
of the at-large system, the Court rerrviins mindful 
of lire Supreme Court's warning in Arlinglon 
ffeights. that testimorn- of origintil decision- 
makers should be cautiousl}’ considered only 
under extraordinary circumstances. For that 
reason, his testiinonj' bears little on the decision 
of ihe Couru 

Ccriainlv '‘liisiorical background of die decision is one 
cvidcnliarj source, pariiciilarh *3(16 if it reveals a series 
of official actions hikcn for invidious purposes." 
/ir'mgton Hcght -. 1 2’ i C f) . at 26 7. 77 S . Ct. 555. 
However, Cliarleston Count)' also put forward competent 
evidence llial. the legislation enacted in 1969 locKingc the 
method of election was, in fact, accomplished to siitisfy' 
the one-person, one-vote mandate of the United Slates 
Supreme Court in Rsvnokh u. .377 U.S. 53.3, 8f 
£ Ct 1' I Fd.2d m (.196:0 and ..1mx.-.’J/W/a«rf 
c ^ 474. B8 s' .b. nil. 20 L.Ed.'2 d 45 
i.lv68). Uiifonuiiaicly. there is neither legislative 
history nor conicniporancoirs accounts or statements made 
by decision makers to further illuminate the inquiiy. The 
ciumge to the at-large system might reasonably be 
explained in the context of either of the historical 
c.xplanaiions advanced by Plaintiffs and Defendants, 
rcspcaivcly, and the evidence fails to convince the Court 
that some imudious discriminatory purpose was. in fact, 
the moti-vating factor over compliance with the one-man 
oiie-vote requirement. 


r^4'4_ The piivalc Plaintiffs coimlcr Hint the 
South Carolina Aiionicy General advised the 
County lliat the Supreme Court's decision in 
did 1101 require al-largc voting for the 
Comity Council. Tliis evidence alone docs not 
however, disprove that it was not in fad adopted 
for such reason. 

Of the reinainiiig Arlington Heights considerations, there 
is no evidence of a departure in iiorinal procedures. It is 
clear, however, as evidenced by the tolaUly of the 
circiinisianccs iiiquin . tlrat any 01 effects of the al-largc 
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system Lave fallen squarely on the shoulders of ihc 
African American coninmnilv . Although a clear pallcni 
of disparate burden, unexplainable on urounds other than 
race, can sometimes emerge from the effect ot the state 
action even when the governing legislation appears 

neutral on its five i .. r ’ ^ ^ - IJi 

97 S.Ct, 5V5 ((.itmg 1 -cn *i < v ('jr'i ilM ^ u 
S CI. 1 064 L l j i'_ . > t m v 

238 U.S . 347 3Sbrt 9? . - LM i'4'i(i^l'_ . t,,. 
V. Wihim. 307 US 268 >t. 8'^ I li 

(1939); V 'i 4 [ e sj vl, 

12 5. 5 L.£ti.2d i lO tlvky.tQ. such cases are rare and 
“|a|bsent a pattern as stark as that m iiomiliton or tick 
Wo, impact aloiK is ixM dctcmiinaliv c. and the Court must 
look to otiicr evidence." Arlington Hi'i fntr. 42*4 i-.S. at 
266. 97 S.Ct. 55-'^ . This case is not one of those rare 
instances. 

Wliile ilie Court may deduce intent from circunistaniial 
cvidciKC. it caiuwi on tlic evidence before it conclude tliat 
iltc al-largc system was adopted for discriminatory 
purposes. Certainly the timing of the General Assembly's 
adoption of titc at-large sj'stcm raises suspicions, but the 
Coiul will not disparage its authors without more 
compelling evidence, particularly in light of other 
reasonable and historical explanations for the adoption of 
the ar-large system. The private Plaintiffs’ constimtional 
claim and claim based on the intent standard of Section 2 
ate, therefore, denied. 


CONCLUSION 

To the satisfaction of the Court and by a preponderance of 
the ev'idence. both the *3(17 United States and the Private 
Plaintiffs have demonstrated tlvit the at-large system of 
elections for the Charleston Couiiiy Council denies 
African Aincrictins. on account of their race and color, 
equal access to the electoral and political process, in 
contravention of Section 2 of the Voting Rights Act. 
Accordingly, it is liereby DECLARED that Charleston 
County's at-Large method of election is illegal and cannot 
be enforced in future elections. It is. therefore, 
ORDERED, tliat any riirUicr use of Uic at-largc s> stem of 
election for llic Charleston County Council is hereby 
ENJOINED. The Private Plaintiffs, however, have 
failed to establish their constitutional claims. 
Accordingh', such claims for relief as are based upon the 
intent standard of Section 2 of the Voting Rights Act and 
the United States Constitution arc hereby DEN lED. 

AND IT IS SO ORDERED. 

D.S.C.,2003. 

U.S. V. Charleston County 
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Sriefi .Hid Oth c Uelated O oi:»me»ts 


United Slates Court of Appeals. 

Fourtli Circuit. 

UNITED STATES of America, Plaintiff-Appellee, 

V. 

CHARLESTON COUNTY. SOUTH CAROLINA: 

Cliarlcslon County Council; John O. 

Conlon; Toi Ahrens Estes; Cindy- M. Floyd; A.D, 
Jordan; Barrett S. 

Ltuvrimore; Timothy E. Scott; Leon E. Stavrinakis; 
Cliarles Wallace; Curtis 
E, Bostic, as members of the Charleston County 
Council, Dcfcndants-AppcUaius, 
and 

Charleston Counlv Election Coniinission; Ruth C. 
Glofcr. Defendtmts. 

Lee H. Moultrie: George Freeman; Maggie McGill; 
Sandra Fo\\ Icr, Plaiaiiffs- 
Appcllccs, 

V, 

Charleston Coiinfr Council. Defendjint-Appellant. 
Nos. 03-2111,03-2112. 

Argued: Feb, 24, 2004. 

Decided: April 29, 2(K)4. 

Background: United States and group of county 
voters brought action against county, alleging that 
county's ai-largc election of its council diluted 
minority voting strength in violation of § 2 of the 
Voting Rights Act, County and voters moved for 
partial summary^judginent. The United States District 
Coun for the District of South Carolina, l^iick 
Micha el Dulft'. J., granted sununaiy Judgment, and 
following trial on remaining issue, held in favor of 
Unilcd Stales and \otcrs. 

Hoii ii ng : On appeal, the Court of Appeals, 

Wil kinsoii. Circuit Judge, held that finding that 
county's at-large election of its council violated the 
Voting Riglits Act was not dearly erroneous. 
Affirmed. 

West Headnotes 

111 Elections €==>12(7) 

i.-i4kJ2i7) Most Cited Cases 


To prove llial use of iniillimcinbcr district dilutes 
their votes in vioialion of Voting Rights Act, 
members of protected minority group must establish 
Uiat it is sulTicicntly large and gcograpliically 
coiiq)acl enough to consliUitc majorily in single- 
member district, tlial it is politically cohesive, and 
that iiiajori^- will vote sufficiently as a bloc to enable 
it usually to defeat minority's preferred candidate. 
Voting Rights Act of 1965, ^ 2(b). as amended, 42 
U.S.C.A.S 1973.b) . 

Oj Elections €=>12(7) 

144 kl2(7) IVfosUdItcd Cases 
District court's finding about whcilrcr use of 
muUimcmbcr district diliilcs niinorily's voles in 
violation of Voting Rights Act is factiuil finding 
based on totality of circumstances. Voting Rights 
Act of 1965. § 2(b). as amended. 42 I'.S.C.A ^ 

mm- 

13] Elections 

iiiid MaiLCitsiCasis 
Causation evidence is irrelevant in tlie inqiiiiy into 
tlie three U/oeMy preconditions used to establish 
impermissible vole dilulion in vioialion of § 2 of 
Voting Riglits Act, but relevant in tlic lotalily of 
circumstances inquiiy for dclcnviining vole dilulion 
claim. Voting Rights Act of 1965, § 2(b). as 

amended. 42 U.S,C,A, J .i973lb), 

iii Elections €==>12(3) 

1.4.4kI2Qi M<>sl.C!<c<ir-3l.'?s 

Inquiry- into the prccondilions used to 

establish impermissible vote dilution in violation of § 
2 of Voting Rights Act is a preliminary one, designed 
to determine wlietlier an at-large sy^stein potentially 
violates § 2. Voting Rights Act of 1965. § 2(b)- as 
amended. 42 U.S.C .A. 

Elections €=>12(7) 

1-I1kj2(7) Most thted Cases 

An at-large system cannot be responsible for diluting 
ttdiioiily voting slrcnglli in vioialion of the Voting 
Rights AcL unless minority voters cohesively support 
particular candidates. the minoriiy-prcfcrrcd 
candidates arc being systematically defeated by white 
bloc voting, and those defeats w'ould not be occurring 
under a system of single-member disiricls. Voting 
Rights Act of 1965, § 2(b), as amended, 4 2 U . S.C '.A. 
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j61 Elections €^12(3) 

). Cas^ 

To dcmonslralc an acUial \iolation of § 2 of the 
Voting Rights Act. a plaintiff asserting vote dilution 
must show that, under the totalits- of the 
circumstances, the State's challenged electoral 
scheme lias the effect of diminishing or abridging the 
\ oling strength of die prelected class. Voting Rights 
Act of 1965. § 2(b). as amended. 42 U-S. C-A . § 

121 Elections €^12(3) 

.ICH hfo si Cited Cases 

In order to evaluate vote dUudon claim under § 2 of 
Voting Rights Act. the Court of Appeals nuisi 
undertake a searching practical cvahiation of the past 
and present rcaliri, which dcmtiiids a comprehensive, 
not limited, canvassing of relevant facts. Voting 
Rights Act of 1 965, 2(b). as amended. 42 U.S.C.A. 

S 197.3(b) . 

J81 Elections 0^12(3) 

"Legally signiTicatil wliilc bloc voting." as required to 
establish third Giriali's precondition used to establish 
inipemiissible vote dilution in violation of § 2 of 
Voting Riglils Act. refers to the fiequcncy witli 
wliicli, and not iltc reason why, wliiics vote 
cohesively for ca.ndidalcs who arc not backed by 
minority voters. Voting Rights Act of 1965. § 2(b), 
as a.inended. 4 2. ,iJ, ,S,C,A, 

19] Elections C — ’12(3) 

1 44k l2(3) Mo.siC.it<2d Case s 
Claims of vote dilution under § 2 of the Voting 
Rights Act require trial courts to immerse themseh'es 
ill tlie facts of each case, and to engage in an 
intensely local appraisal of the design and iinpaci of 
the coiilcslcd electoral mcclianisnis. Voting Rights 
Act of 1965. § 2(b). as amended. 42 U.S. C,A. ^ 
197 Vhk 

1 HM Counties 

Khri -IS MQs r Cite d Cases 

Finding that county's at-large election of its council 
resulted in niiiiority vole dilution, and thus violated § 
2 of the Voting Rights Act, was not clearly 
erroneous; county's expert testified that there had 
been racially polarized voting in 25 of the 33 
contested general elections for the cminly council 
during two-vear period, in the 10 general elections 
lliat in\ olved at least one iiiinorily candidate, white 
and niinoriiy voters were polari/cd 1 00% of the time. 
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and counri' council's electoral stracture. along with 
the counW^'s sheer size, diminished minority voters' 
ability' to elect their preferred rcprcscnttilivcs. Voting 
Rights Act of 1965, 5 2(b). as amended. 42 ! ,S C. A. 

LJmM. 

*343 ARGUED: BcRja inhi E. Gnt fitL Griffitli & 
Griflilh, Cleveland, Mississippi, for Appellants. 
Mollatt Lauglihn McDonald, American Civil 
Liberties Union Foundation, Atlanta, Georgia; 
Angela MacDonald Miller, Civil Rights Division. 
Appcihitc Section, United States Dcp;»1mcnt of 
Justice, Washington. D.C., for Appellees. ON 
BRIEF: Joseph Dawson, 111, B ern ard L. F^riara, .Ir.. 
W. Kurt favlor . North Cliarlcslon. South Carolina; 
A. .Arthvu Rosenbluni . Cliarlcston. South Carolina, 
for Appelhmts. R. Alexander Acosta, Assistant 
Attorney General. Maik L. Gi:ciss, Miuie K, 
McElderr/ . Civil Rights Division, United States 
Department of Justice. Wasliiiigion. DC,, for 
Appellee United States. 

Before WiLKINSON. NIEMhVhR. and DUNCAN, 
Circuit Judges. 

Affirmed by ptiblished opinion. Judge V/TT-K .'rNTSO N 
wrote llic opinion, in which Judge NIFM FAE'R and 
Judge DUNCAN joined. 

OPINION 

W.rf.K.I NSO N. Circuit Judge; 

Since 1969. Cliarlcston County. South Carolina has 
been governed by a County' Council composed of 
nine members elected in county'-w'ide, partistm 
elections. Despite The County's siibstantitil minority 
population, few minority -preferred candidates, and 
vciy' few minority candidates, liav'c ever been elected 
to the Council. The United States brought this suit, 
alleging that the County's ;it-large election of its 
Council diluted minority voting strength in violation 
of Section 2 of the Voting Riglils Act of 1965. The 
dislricl court agreed, finding llial llic County's severe 
voting polarization, its particular electoral slrucliirc. 
and its sheer si/c combined to deny minority voters 
an equal opportunity' to elect their preferred 
representatives. Because the district court's finding is 
not clearly erroneous, we affimi. 


Located in the southetistern corner of South 
Carolina, where the Ashley and Cooper Rivers 
converge on the Atlantic. Cliarleston County covers 
over nine hundred square miles. It includes tiny 
municipalities like Avvendaw and McClcUam illc; 
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islands like Kiatvah and Seabrook; and of course 
cities like Cliarleston, the state's second hugest. The 
Count}' is ethnically as well as geographically 
diverse. The third most populous of the state’s forty- 
six counties, it li;is the second highest tohil number of 
black residents. Of its roiigliK’ 310.000 residents. 
188,542 (60.8%) are wliite: 106,337 (34.3%) are 
black; and 15.090 (*344 4.9%) arc of other racial or 
clluiic descent. .(FNJl 

t 'N 1 . Those of other racial or ellinic descent 
include persons of Hispanic. Antciican 
Indian, Alaskan Native, Asian, or Hawaiian 
or Pacific Islander descent. 

The numbers of registered ;ind ticnial voters, 
however, are more disparate. As of November 2tX)0, 
177,279 people were registered to vote in Charleston 
County, 122.557 (69, I'M)) of wlioin were white and 
.54,722 (30,9'M.) of wliom were nonwluic. Of those 
registered voters. 114,166 actually voicd in Uic 
November 2()()() general election. 82.395 (72.2%) of 
whom were white and 31.771 (27,8%) of whom were 
iionwhite. According to the ex’idence of voter hirnotil 
presented by the County's own expert witness. Dr. 
Ronald Weber, niinoriiy registered voters have 
consistently participtited at a lower rale thjin while 
registered voters in Charleston County Council 
general elections. 

The County Council oversees local govcnDiicc on 
issues ranging IroiiL economic dcvclopiiicnt to public 
sa.rciv, and it is composed of nine members elected to 
staggered terms in at-large, partistin elections. 
Candidiites for the Council mn from four residency- 
districts: three Council seats are reserved for 
rcsidcnis of ihc City of Charleston, three for residents 
of Nonh Charleston, two for residents of West 
Ashley, and one for a resident of East Cooper. 
Charleston County is one of only three counties in 
Soutli Carolina tliat elects its entire county council at- 
large. and it is the only county with a iiiajorilv while 
population to do so. The other two counties lhal elect 
their county councils al-largc, Hampton and Jasper, 
arc less populated, rural counties with roughly equal 
numbers of minority' and white residents. 

The County's modified at-large system, in which all 
of the Coimly's rcsidcnis may vole for candidates 
residing in specific areas of the County, was created 
in 1969. and it was precleared by the Attorney 
General under Section 5 of tlie Voting Ri}^ Act. 
.SVc 42 U.S.C. § 1973c (200?). In 1989, the Count 5 ''s 
residents narrowly rejected a referendum to switch 
from the al-largc electoral s> stem to a siuglc-mcmbcr 
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district system. Belli the County and the United 
Stales agree tliat voting on the rcrcrcndnm was 
extremely polari7cd: at least 98% of minority' voters 
approved tlie switch to single-member districts, while 
at least 75% of white voters w anted to retain at-large 
elections. 

Since 1970. 41 people liave been elected to the 
County Council, oidv llircc of wliom arc minorities: 
Lonnie Hamilton III. who was elected six limes 
between 1970 and 1990. serving a total of twenty- 
four years; Marjorie Amos-Fra/icr. who was elected 
twice in 1974 and 1978; and Timothy Scott, who lias 
rcmaiiKd llic Council's only ininorilv member since 
1995. Wliilc minority' candidates preferred by 
minority voters luive bad gretit difficulty winning 
election to tlie Council, white candidates who were 
preferted by minority voters liave been somewhat 
more successful, according to evidence of recent 
Council elections presented by Qic United Slates' 
expert w iiiicss. Dr. Tlicodorc Arrington. 

II. 

A, 

Section 2(a.) of the Voting Rights Act. prohibits a 
State or its political subdivision from imposing any 
voting practice tluii "results in a denial or 
abridgement of the right of tiny citizen of the United 
States to vote on account of race or color...." 42 
-.1923(3.).. Section 2(b), as amended in 1982. 
further provides iltai a violation of § 2(a) occurs 
*345 if, based on the totality of Uic circiimsianccs. 
it is shown that the political processes leading to 
nomination or election in the State or political 
subdivision are not equally open to participation by 
members of a class of citizens protected by | S 2(a) 
J in tliat its members liave less opportunity than 
other members of the electorate to participate in the 
political process and to elect representatives of 
their choice. 

Id. § 1973(b). The 1982 amendment made clear 
that Section 2 condenuis not only voting practices 
borne of a discriminatory inlcnl. but also voting 
practices dial "operate, designedly or otherwise." to 
deny "equal access to any phase of the clccloral 
process for ininorilv group members." S.Rep. No. 
97- 417. at 28, 3(1 (1982). reprinted in 1982 
U.S.C.C.A.N. 177. 205. 207 (hereinafter "Senate 
Report"); see also Cmsn.n Roemer. 5(U li S . 38( 9 
393-95 & rin, 20-21. il l .S O. 2.v54. 11 . 5 L, Lid 2d 
348(1991) . 

III Tnornbnr^ > U /C '-v 478 ITS, 30. 106 
S.Ct. 2752. 92 L.Eti.2d 2oXU’Soi. tlie Supreme Court 
established the framew ork lor claims llial an al-largc 
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toting system dilutes miiioritt’ noting strength in 
fiolation of § 2 of tlie Voting Rights Act. According 
to the Court, three preconditions arc necessary to a 
finding of vote dilution: 

First, the minorit}' group must be able to 
demonstrate tliat it is sufficiently large and 
geograpliically compact to conslilule a majorilv in 
a single member district.... 

Second, tlic minoritv group must be able lo show 
that it is politically cohcsi\ c.... 

Tliird. die minority must be able lo deinonslrale 
tliat the wliitc majority voles siiiridcnily as a bloc 
to enable it ... usutilly to defetit the minoriiy''s 
preferred candidate. 

Gind^s. 47H US. at 50-51. i;>t> S.O. 2752 
(citations and footnotes omitted). If these tluee 
preconditions are satisfied, then the trier of fact must 
determine u’hether. based on tire totality of the 
circumstauces. iliere lias been a violation of Section 
2, Johrisoti V. D^.(.h-(iiuh^5\2 US. 997. i(LlL-i2. 04 
S.Cl 2647. 12') L,Ii'd2fL 775 j i994); Carr?_v. 
W orci'sler Coiml.v. 35 r0)d92i. 925 atlr Cir.l99-t\ 

In determining which circumstances courts should 
take care to consider, the Supreme Court htts turned 
for guidance lo Ihc Senate Report tlvai accompanied 
Congress’s 1982 amendments to the Voting Rights 
Act. See Gm^kw, 478 U.S at M6 S„Cc. .’'’.53 . 

According to Congress and tire Court, tlie most 
important factors in the inquiry ii«o the totality of tlie 
circumstances arc llic "extent to wliich iniiroriiy 
group members liavc been elected to public office in 
the jurisdiction." and "the extent to wliich voting in 
the elections of the state or politictil siibdhdsion is 
racially polari7ed.” Id at 48-49 n. 15, 106 S.Cl 2752 
iQu o r . Ini; S ejitit e Re port at 2 8-I9) (internal quobition 
omitted). If these factors arc present, other 
considcnilions "arc supportive of, but not esnentiat to 
" a S 2 claim: the history of voting-related 
discrimination in the State or political subdivision: 
the extent to wliich the State or political subdivision 
lias used voting practices tlial enhance the 
opportiiiiilv for discrimination against llic ininorily 
group, such as unusually large cicclion disliicis or 
anli-singlc shot provisions; the exclusion of 
minorities from the candidate sUiting process; the use 
of racial appeals in political campaigns; and the 
degree to which past discrimination in such areas as 
education, cniploymcul and health has liiiidcred the 
ability^ of minorities to participtrtc effectively in the 
political process. Id. (emphasis in original). 

*346 However, this list is "neither comprehensive 
nor exclusiv e." '.dm def. 47S U.S . at 45,, i0 6 S . C t. 
2752.; i'cc Senate Report at 29 ("[Tlie Senate Report's 
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factors] will often be lire most rclcv ant ones, [but] in 
some eases oilier factors will be indicative of the 
alleged dilution."). Congress intended "the ultimate 
conclusions about equality or inequality’ of 
opportuniri’ ... to be judgments resting on 
comprehensive, not limited, canvassing of relevant 
facts." Dc-G r aiidv . 512 U.S. ai. 'Ol.j.. 1 14 S.Ci .,2647. 

B. 

Before Ihc district court. Charleston Counh’s at- 
large nieliiod for electuig its Coimlv Council was 
challenged as a vioialion of § 2 by botli the United 
States and a group of Charleston County voters. The 
United Stales and the private plaintiffs claimed lhal 
the Counh-'s at-large method resulted in the iinhivvful 
dihition of miiiorily voting strength. In addition, the 
private plaintififs-but not the United States-eUiimed 
that the Counly's at-large system intentionally 
discriminated against minority voters. Both tlie 
United Slates and Uic private plaiiiiiffs moved for 
partial sununaiy- judgment as to tJic llircc Gingka 
prccoixlilions ncccssaiy- lo establish a. § 2 violation. 

On April 26. 2(K)2, based on the reports and 
testimony of botli Dr. Arrington, the United States' 
expert; and Dr. Weber, the County's expert, the 
inagistnite judge recommended that the plaintiffs' 
motion be granted. On the first Gingles precondition- 
-nutnerosity and compacmess-tlie magistmte judge 
found tliat the minority' population of Charleston 
County is sufficiently large and geograpliically 
compact to constitute a majority iit a single-member 
district. On the second Gingks prccondilion-- 
minoritv' cohesion-the magistrate judge reviewed 
evidence presented by both parties indicating that 
minority voters in Clvirieston County are politically 
colicsivc. For instance, according lo Dr, Weber, 
minority' voters htivc been politically cohesive in 28 
of 33(85%) contested Council elections since 1988, 

Finally, on the tliird Gingles precondition-majority 
bloc voting— tlie magistrate judge again reviewed 
evidence from belli panics tliat minority voters' 
preferred (Touiicil candidates arc usually dcfcalcd by 
cohesive while voting. Pursuant lo our decision in 
Lewis Alamenrr; 99 F.3d 600. r>i5-i6 n 1 2 

(4Th Cir.!996). the magistrate judge declined to 
consider Charleston County’s argument that minority- 
prefened caixlidalcs were usually defeated on 
account of partisanship, not race. According to the 
magistrate judge. Alamance County renders c;ius;ition 
irrelevant to the third Gingles pre-condition: the 
question for purposes of the tliird Gingles 
precondilion is wliellier vvliiles \ ole as a bloc, and not 
wtw Ibcy do so. Under Alamance Couniy. according 
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to the magistrate judge, causation is instead reles'ant 
to the iiiquii}' into the totalit}’ of the circumstances, 
once the Guiglex prceonditions luivc been satisfied. 

On July 10. 2(K)2, the United Stales District Court 
for die District of South Carolina adopted the 
inagislraie's reporl, and granted suiinnaiy judgment to 
llic United Slates and the private piaintilTs as to the 
llircc (Jingles preconditions. The district court then 
licld a trial on the remaining issue; wlicihcr, based on 
die toialitv of the eireiinistances. llie Coiint>''s at-large 
electoral method violated § 2. On March 6, 2003, the 
district court agreed with the United Suites that the 
County's at-largc s\sLcin diluted minority voting 
strength, depriving minorih’ voters of an equal 
opportunity to participate in the political process and 
elect representatives of dteir choice. However, the 
district court rejected *347 the private plaintiffs' 
claim dial tlie Couniv 's at-large system was adopted 
wiili ilic intent to discriminate against minorih- 
voters. 

Charleston County now appeals the district court’s 
decision, JFN2J. The County does not challenge the 
district cotirt's finding tliat the United States luid 
csiablishcd Ihc first two Gingles preconditions; the 
County concedes not only that its minoritj- voters are 
sufficiently numerous and geographically compact to 
constitute a majority in a single-member district, but 
also that diey are politically cohesive. The Count}', 
liovvcvcr. docs contend iliai ilic district couit erred in 
granting sunmiai} judgment to the plainiiirs on tlic 
third dingles prccondilion"lhc presence of white 
Kicial bloc voting. The Count}' also contends that, 
even if the three dingles preconditions were stitisfied, 
the district court clearly erred in detennining that the 
ai-largc voting scheme diluted minority voting 
strength in violation of § 2. Wc tiddrcss the Coimiy's 
claims in Turn, 

FT42. The private plaintiffs also appeal. 
However, because we affinn the district 
court's finding llial the County's al-largc 
syslcni violated § 2 by diluting mmorily 
voting sircngih. vve do not need to reach the 
private plaiiiliffs' claim tiial liie at-large 
svslcni violated § 2 by iulcnlionaliy 

discriminaling against minority voters. 

III. 

The cnix of the County's argument, from the outset 
of this litigation, has been that voting in Charieston 
Comity is polarized as a result of partisanship rather 
Ilian race. According to the County, whiles vote as a 
bloc -but for Republican candidates, whatever their 


Page 5 


race— and blacks vole as a bloc-biit for Dcinocralic 
candidates, whatever their race. In ihc Couniy's 
view, the third dingles precondition requires more 
than a showing that white bloc voting usiuilly defeats 
the minorih' -preferred candidtite. In order to 
demonstrate Gingles ' "legally significant" white bloc 
voting, llie County claims, the Uniled Slates must 
prove that race rallicr tliaii partisaiisliip is llie cause of 
the polarized voting. See .ai. 56,,. 166. S, Cl, 

2752 . For its part, the Uniled Slates responds that 
evidence of partisaiisliip as tlie cause of llie raciallv' 
divergent voting should be considered in llie lotalitv' 
of tile circumstances inquiry, after the dingles 
preconditions liavcbccn satisfied. 

The pjirties thus rightly agree that an inquiry into 
causation is relevant. See .Unmance Covnty, fJy F.id 
at !i, 12; see olso 47S U.S, at lOO, 

106 S.Ct. 27.52 (O'Coimor. J,. concurring in 
judgment) ("Evidence iliai a candidate preferred b\- 
liic minority group in a particular election was 
rejected by wliitc voters for reasons other than those 
which mtidc thtit candidate tlie preferred choice of the 
minority group would seem clearly relevant in 
answering the question whetlier bloc voting by wliite 
voters will coiisistcnilv dcfcal minorilv candidates,"); 
Gnn V. nn- of llolvoke. H r.3d 973. VS? (Is t 
Chi', i'W? ("iSectiou 2] does not require courts to 
ignore evidence tiiat factors other tliaii race are tlie 
real obstacles to tlie political success of a minorit}' 
group."); League of United Latin Am. Citizens 
(UJLACl V- Ckments. . m. .F,2d ..Sit 850 (.^ih 
Cir.i9*-)3 '; (cn banc) ("[Tlx] rigorous protections [of 
the Voting Rigliis Act], as the le.xi of § 2 suggests, 
extend only to defetits experienced by voters 'on 
account of race or color.’ "). The p;irties simply 
disagree over tlx: stage in the \ olc dilulion inquin at 
which caustitiou evidence is tippropriatc. 

13114115! As we explained in Alamance County, the 
approach most faithful to tlie Supreme Court's case 
law "is one llial treats causation as irrelevant in the 
inquiiV' *348 into the llircc (jingtes prccoiidilioiis. but 
rclcvam in llic lolatilv of circunisianccs iiiqiiirv'." 
Asatnance County. '}9 I'.vdal 615-16 n, 12 (citalions 
ondlled); see also (ong ie.s. JT^U.s. a i J OG. 106 
S.Ct. 2752 (O’Connor, j., concurring m Judgment) 
(explaining that catisatioii evidence should be part of 
"the overall vole dilulion iiiquirv"). Tlx inquin into 
the dingles preconditions is a prcliminaiy one, 
designed to determine whether an at-large system 
poteutiallv violates § 2. See (Jrow? \\ E.- ni.ron. 507 
U.S. 25, 40 41. 113 S.Ct. 1075. 122 iJ2d.2d 3gS 
( i 993 > . An al-large system camiol be responsible for 
diluting minorilv voting sircngtii unless minorilv' 
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t oters cohesively support particular candidates, the 
ininoritv-preferred candidates are being 
sv’stcmarically defeated by white bloc voting, and 
those defeats would not be occurring under a system 
of single-member districts. See id 

[6]l 71 But siinph clearing the (.iinf^les hurdles, while 
iicccssaiy to pro\ c a possible \ iolalion of § 2, is not 
sufricicnl to establish an actual violation. pKiyatid v, 
■fll U.f^, at ''.‘i i-l'’. 1 14 S.Cl. 3643 . To demonstrate 
an actual \ iolalioii a plaintiff asserting vote dilution 
iniisl show "tlial. under the totality of ibc 
circumstances, the State’s [chtdlenged electoral 
schemej has the effect of diminishing or abridging 
the voting strength of the protected chiss." rninovicii 
V. Ouilter. 507 U.S. !46. !5T 113 SCl 1149, 122 
l-.Fd.-ld :)UC (l''W). Accordingly, a court must 
underttike "a searcliing practical evaluation of the 
past and present realit.v,'' Gimjies. 4 7SU ,5. at 45. 106 
^ ■Ar!.l...2751...t.c|uoii,!)S .Saisiv RcR<>ri_ai..3iO (internal 
quotation oiniiied). v\liich demands a 
"comprehensive, not limited, canvassing of relevant 
facts," OeOraidy. 512 (J.S. at KM 1 . 1 J4 S.fTt 2f4“, 
It is this inclusive examination of the totality of the 
circumstances tliat is tailor-nutde for considering why 
voting patterns differ along racial lines. 

By expa.nding the inquiiy into tl>e third Ginglcs 
precondition to ask not merely vvliether. btit also why, 
voters are racially polarized, the Coimtv' wotild 
convert tlic tliicshold test into precisely the wide- 
ranging, faci-inicnsivc cxaniiiiation it is meant to 
precede. Wc have rejected iliis approach. A kmmcc 
Couniy. 69 F.^d r ii 6i5-16 ti as Itas die inajorib 
of our sister circuits, compare iicoshy v. !'nwn !id., 
1 80 F. 3d 476 . 493 ;2 d Ci;.l')‘>U> (treating cjmstrtion 
under the loialitv of eircumsianccs analysis rather 
than the third Ciingles precondition): SulMoukee 

1 . iL>i tne \ I i ' ' 'n.f Wi. IB IM d 

iiVh lio; ,~.n Cif > 'a-iftCi ■ d'i'Jo.'fJ 
f hJ 1^’)" tJ.ih ( ir LW'’2F.3{iat 

s>»H ^0 F 3d Jto j. 1-^ 24-25 &1L 

(h) liiih f.u'. l.vojj (cn banc), ntih U:L iC. *^99 F.2d 
at S'.‘-.’i-v2 (finding llurd (jinnies precondition 
imsatislicd because "pariisau affiliation not race, 
caused the defeat of llie ininoiilv -preferred 
candidate"). 

|K! The County also misfires when it argues that by 
referring to the third Girtgles precondition as "legally 
significant" white bloc voting, whul the Gingles 
Court meant was wliite bloc voting that occurs on 
account of racial animus or bias. Gingir-s, 478 U.S. 
al .-1.6, ..iJhL.jiC!.. 2712. Rather, what the Gingles 
Conn meant was the degree of racially polarized 
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voting that mailers in llic eonlcxl of § 2. According 
to the Court, for racially polarized voting to be 
"legally significant." minority voters must "usmilly" 
vote for die same candidates, and white bloc voting 
must "nornuilly" or "generally" lead to the defeat of 
minority-preferred candidates. hi "Legally 
signiflcaiil" while bloc voting thus refers to the 
frequency vvilli vvliicli and not lltc reason vvliy. 
wMics vole colKsivcly for candidates who arc not 
bached by minority *349 voters. The County docs 
not even attempt to argue llial its racially polaiized 
voting is legally insignificaiil in lliis sense. Indeed, 
the (Tounly's own expen testified that luinoriLy- 
preferred candidates arc usually dcfcalcd by while 
bloc voting. Tlic district court therefore properly 
found the third Gingles precondition stitisfied. 

IV. 

The County next argues lliat. even if the Gingles 
preconditions were satisfied, the district court clearly 
erred in dcicnniniiig Uiai the County ’s ai-largc voting 
sclicmc violated § 2, According to the County, the 
district court improperly discounted substantial 
cvidciK'c tlial patty affiliation, not racial aiiiniiis. 
drives voting in the County, which has an 
increasingly strong Republican base. In the County's 
view, even if the district court, was riglit not to 
consider this evideiKC of partisanship in connection 
vvidi (lie third Gingles precondition, it still sliouid 
Itave been swayed by this same evidence vvlien it 
assessed iJic toidiiy of die circumstances. 

Certainly (lie reason for polarized voting is a critical 
factor ill the (oiality analysis and Cliarlesion Coimly 
lias presented evidence of panisansliip. For instance, 
since 1995 TimoUiy Scott lias repeatedly been elected 
as a minority Republican (Scott recently finished his 
term as Cliainnan of the Council), with 
overwhelming support from white voters and only 
minimal support from minority voters. Although 
Scott is the Council's only minority member in the 
last decade, the County claims tlial Scott's success 
shows minorities can win election to llic CouiicO, so 
long as llicy sliarc the political pliilosophy Hint 
prcv'ails among llic majority of Charleston Couniy's 
residents. In addition, two wiiile Council members. 
Dr. Charles Wallace and Cliarlic Lvbrand. ran as 
minoriLy -preferred Dcmocrals and lost, only to sw itch 
panics aixl win as Republicans with little minority 
support According to the County, all of this 
demonstrates that minority-preferred candidiites have 
suffered electoral defeat on account of partisan 
politics, not race or color. 

[9] Wc need not inquire wliclhcr wc would liavc 
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been persiuided by the Coiintj ’s evidence in the first 
instance, for oiir function is not to reweigh the 
ctndcncc presented to the district court. Claims of 
vote dilution require trial courts to immerse 
themselves in the facts of etich case, and to engage in 
"an intensely local appraisal of tire design and impact 
of the contested electoral iiieclianisnrs." Oi nelcv. 478 
,ai 79. j(»6 S.i'i. 2*^52 (internal qnolalion 
omillcd); see aho ( k-Mbv , 1 80 F.. 3d at 492 
("[RJesolulion of the queslion of \olc dilution is a 
fact intensive enterprise to be tindcrtalccn by the 
district court."). The Supreme Court htis been 
explicit that in order to "preservel 1 the benefit of the 
trial courl's particular faniilianiy with the indigcitous 
political rcalitj’." tve may set tisidc a trial court's 
fiudiug of vote dilution only if it is clearly erroneous. 
<jit ),/ 1 » U.S, at 79. 106 S-Ct. 2 /.52; wc also 

t ^ tester On,ntv. F.3d 921. 925 (tth 

Cxr. ; 9;)4}. Wliile the district court’s finding iliat the 
CoLintvs ai-largc voting sclicmc violated § 2 is 
ceriamlv disputable, it is not clearly mistaken. 
Rather, the district coun.'s finding rested on 
substantial, credible evidence, much of it presented 
by the County’s own expert. Dr. Weber. 

A. 

Liili first, both Congress and the Supreme Court 
have made cletir that among the most important 
factors in assessing a vote diiution claim are "the 
extent to wliich voting in tire elections of tire state or 
political subdivision is racially polarized." and "ilic 
extent to vvliicli iiiiiiority group members* 350 J^a^ c 
been elected to public office in the jurisdiction." 

4 78 at 43-4‘) u. 15. bh) S. Ct. 7^52 
(quoting Senate Repoit at 28-29). Neither of these 
fticrors was in any serious dispute before the district 
court. The United Slates presented luKontTovcilcd 
evidence of racial polariTtition and niinim!il minority 
electoral success. 

According to Dr. Weber, tliere was racialh' polnri 2 ed 
voting in 25 of the 33 (75.8K.) contested general 
elections for the Couiilv Council between 1988 and 
2000. In lire 10 general elections tlial inv-olvcd at 
least one minority candidate. Dr. Weber foimd dial 
white and minority^ voters were polarized 100% of 
the time. See Alamance County, 99 r.3d iU 6K,' n. 8 
isuin:estini: that elections invoK’ing minorifr 
candidatcs mav be more probative "on llic question of 
whether racial polarization exists"); accord Rvir. v. 

< ''j_ ’ ''‘-I’- ' 'o i>- I id ‘=•43 55? -.^^ (9ih 
l-.n J ' ' '< ‘ r _L t t n 8. V i ‘ t 

> ’K It , c. V. fa;-, F 3 0,0 IS (2d 

vii jyOij: Ai.z;r'£^'._39_F.jcl at 15^0: Jeahn s v. R ed 
;_'U _ ' \J'_l”sl. 6a. o! Eauc... 4 F.3d 110.3 . 
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1128 {3d Cir.199 3): L UL^C . 999 F.M Mt364. 

Notably, the United States' expert. Dr. Arrington, 
found an even higlier overall rate of racially polarized 
voting in contested Council elections between 1984 
and 2000 (94% to Weber's 75. S')!.). But wliatever the 
actual level of polarization, ev idence presented by 
both parlies supported the district court's coirelusion 
"that votir^ in Cliarlcslon County Council elections 
is severely and cliaraclcrislically polarized along 
racial Uues." Indeed, Cliarleslon County v olers are 
racially divided not only over lire dcsirabihty of 
particular candidates, but over the desirability of tire 
al-largc sysicni itself. In 1989 Ihc Counly held a 
referendum on switching from the at-hirge system for 
County Council elections to a system of single- 
member districts: at least 98% of minority voters 
endorsed the change, wliile at least 75‘Mi of wliite 
voters wanted to retain at-large elections. 

As for minority electoral success, of the 41 people 
elected to lire ninc-nrember Council since 1 970. only 
3 have been mitxiritics; Lonnie Hamilton 111. 
Maijorie Amos-Frazter. and Timothy Scott. Of those 
only Scott has senred on the Council in the last 
decade. As lire district court recognized, the electoral 
successes of Hamilton and Anxis-Frazier in the 197()s 
and l9X0s were of marginal relevance to wliether 
minorities currently enjoy equal access to tire 
electoral process. In fact. Dr. Weber declined to 
consider pic-1988 elections, recognizing lliat recent 
elections arc the most probative in determining vole 
dilution. See. e.g.. huii^ UVI F_3d at Stvo; Lno. 72 
F.3d at 9') 0: iyfeek 98.5 

F.2a i4?i U82-K3 <1 Ith Cir.1993). And the~ rarity 
with which minonnes are elected is not unique to the 
County Council: disproporiionaicly few minorities 
liavc ever won any of the at-l;irgc elections in 
Charleston County. 

However, the County repeatedly asserts that the 
disliicl court mistakenly considered only minoriiy 
candidates' success, rather llian mmorily-preferred 
candidates' success, as pari of lire totality of lire 
circumstances. Tire Counly is certainly right 
that"|t|hc extent to which members of a protected 
class have been elected to office" is but "oire 
circumstance which may be considered" in assessing 
whether miiwrily voters have been denied an equal 
opportuniri' "to pjirticipatc in the political process and 
to elect representatives of their choice." 42 U.S C. a 
1973{'b): see also id. ("fNlotliing in tliis section 
establishes a right to have members of a protected 
class elected in numbers equal to their proportion in 
the population."). 
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*351 Yet tlie district court did not treat the lack of 
minoritj^ electoral success as conclnsifc proof of vote 
dilution. Rather, pursiuint to the clear command of 
Congress and the Supreme Court, the district court 
treated minimal iniuorit}’ electoral success as but one 
factor in the totaliu of the circumstances iiiquii\'. 
See 105 S.CL 2752. 

The district court recognized tital the number of 
minorities elected to ofTicc. while relevant to vole 
dilution, was not disposithe, and it went on to 
analyze a host of oilier factors tlial weighed in ils 
decision. The coint was aware that die ulliinalc 
qiicslion remained whether minorily voters were able 
to elect their preferred candidtitcs. whtilcvcr the 
candidates’ race. .See . ikrnianc-: Oy i-j Uv. 99 F.3d at 
ii06-07, 

Neiilier did ilie district court overlook ilie success of 
iniiiorily -preferred candidates iu assessing the totality 
of Uic circumsianccs. According to the County, die 
district court ignored do/cus of Council elections 
during the past thirty-plus years in which minority- 
preferred candidates pre\’ailed. As an initial matter, 
tlie County overstates its case: two-thirds of the 
elections to which the C.otinly points occurred prior 
to 1 988, and yet D r, Weber did not consider pre- 1 988 
Council elections. In other words, the County faults 
the district court for not exantining election results 
tliat tlie County's own expert viewed as marginally 
rclcvaiil. 

As for the posi-1 988 elections, the County is corrccl 
to note that minority'-preferred candidtitcs met with 
some limited success, which is surely relet-ant to the 
inquiry into the totality of the circnmstJinces- But Dr. 
Weber himself icslificd that minorily-prcfcrrcd 
candidtites, whatever their race, generally were 
defeated by white bloc voting. Dr. Weber’s 
testimony, along with other evideiKe that we disaiss 
below, permitted the district court to fairly conclude 
llial Uie at-large s> stein was diluting iniiiorily vole 
strcngllL even if niinorily -preferred candidates still 
occasionally iiiaiiagcd to prevail. And it is not as if 
the district court ignored altogether the posl-1988 
elections. Rather, the distria court discussed at 
length Dr, Weber's and Dr, Arrington's reports, which 
analyzed the very post-iy88 elections that the district 
court is supposed to have neglected. Tlie County 
cannot credibly claim that the district court's focus 
was too narrow, or its analysis too slipshod. 

B. 

Second, the district court found llial Courtly 
Council's electoral structure, along with the County's 


sheer size, diminislicd uiinorih voters' ability to elect 
their preferred representatives. As we explained 
earlier, candidates for the County^ Council must 
qualify from one of four residency districts, and they’ 
are then elected in partisan contests to staggered four- 
year terms. Both tlie parties' experts agree that the 
County's use of staggered lenns, residency districts, 
and a priitiaiy nominating sy stem makes it more 
di ITi ciilt for minorily-prcfcrrcd candidates to prevail. 
The residency districts and staggered Lenns confine 
County Council elections to eillier single-seal or iw o- 
scat contests, and Lite primary iiomiiiating system 
produces only two viable candidates for each seal. 
As cv'cn IIk County's expert icslincd, this creates a dc 
facto inajoriW’ vote requirement, and limits the 
oppottuiiity for minority voters to engage in single- 
sliot voting. iFN3i 

FN?., Single-slioi voting is a strategy iliai 
"enables a minority group to win some at- 
large scats if it conccnitaics its vole bcliind a 
limited number of candidates and if the vole 
of the mjijority is divided among a number 
of ctmdidates." 47 8 U.S . at 38 - 39 

; i- 5. Idi'i .S. C t. , 2752 (iniemal quotation 
omitted). Single-shot voting is not possible 
in a one-seat election, and it is normally of 
limited usefulness (if it is not even counter- 
productive) in a two-seat election. 

*352 Funlicr, Cliarlcston Coiiniy is tlie largest 
county ill Souili Carolina, witli a nearly lOO-milc 
stretch of coastline along (he Atlantic. Several 
witnesses testified that the Connty-'s size worics to the 
detriment of minority candidtites. who typically litive 
fewer financial resources, in particular because costly 
television advertising and direct mail have proven 
impoitant in recent Council elections. See Gooshv . 
180 F.3d at 494 ("Campaign financing is especially 
difficult in such a laige district for black candidtites, 
who have been able to campaign more effectively in 
smaller districts."). 

C- 

Thiid, although the County argued that partisanship 
rather than race drives the County’s racitilly polarized 
voting patterns, there was no systematic proof to 
support its claim. Dr. Weber, the County’s expert, 
acknowledged llial lx; could not assess the extent to 
which racial bias has caused polarized voting in 
Charleston County, and he tigreed with other expert 
witnesses that partisanship and race as determinants 
of voting are "inextricably intertwined." Even 
assuming that tlie elTecls of partisaiisliip and race on 
voting could liavc been isolated and measured, no 
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such evidence u as before the district court. As both 
parties' experts testified, and as the district court 
explained- part^^ registration infornialion and sur\’cy 
research are the primarj- data relied on by political 
scientists in determining the etTect of political 
partisanship on electoral outcomes. Neither dahun is 
available for Charlesloii County Council elections, 
because the Couiilv docs not require that voters 
register by parly for general elections and neither the 
Counly nor the Unilcd States has conducted any 
survey research. 

The County did present anecdotal evidence of 
partisanship, such as that some candidates (Wallace 
and Lybrand) had stvitched pjirtics and won election 
to the Council, or that a miuori^- Republican (Scott) 
lias been elected to Council several times. The 
County also presented ev'idence of Charleston Counh' 
School Board elections, wliicli are non-partisan and 
wliich the CoiiiUy claims arc less severely polarised 
along racial lines. Ho\\c\cr. Utc district court 
thoroughly c-xainincd all of the Counly 's evidence, 
and deemed it insufficiently comprehensive or 
persuasive. For instance, the district cotirt found the 
evidence pertaining to the School Board elections of 
questionable value, in part because iltc parties’ 
experts disagreed over whether the Scliool Board 
elections were even less nicially polarized. But e^•en 
to the extent that minority-preferred candidates fared 
better in School Board than in Council elections, tlie 
district court recognized that iliis vias due at least in 
part 10 special circumstances like minority 
candidates' running unopposed, single-shot voting, or 
a split in the white vote among several white 
candidates. Likewise, the district conn straggled in 
weighing the County's evidence of pjiriy-switching, 
because the court could not dclcrniinc wlKlhcr 
minority' voters abandoned their supixut of Wallace 
and Lybrand solely for partisan reasons. In the end, 
the district court weis faced with inconclusive 
evidence of partisanship as the determinant of voting, 
bill "decisi\e[ ]" evidence of "severe voting 
polaii/atioii. minimal iniiiority electoral success, and 
an uncoumioiily large voting district. " 

*353 The County 's evidence of partistinship in this 
case was also far from persiwsive on its own terms. 
Dr. Weber conceded that minority preferred minority 
candidates arc defeated more often than tninorily- 
preferred white candidates. To be more precise, 
looking at County Council elections since the early 
1990s- wliite Democrats have at least occasionally 
w on. vv liile minority Democrats liave invariably lost. 
Allliougli minorily voters give more cohesive support 
10 minority Democratic candidates titan to while 
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Democratic candidates, llic opposite is true among 
white voters. This is consislcnl wilh the parlies' 
cvndcncc that white and minority' voters arc more 
often racially polarized in Council general elections 
involving at least one minority candidate. Thus even 
conliolliiig for partisanship in Council elections, race 
still appears to play a role in the voting patients of 
wMic and miiionly voters in Cliarlcston County . Or 
at least it was not clearly erroneous for llic distiicl 
court to so conclude. 

V. 

The result licrc is required by Utc rramework 
Congress established for volc-diliilion claims in g 2; 
the proof scIkiuc the Supreme Court set forth for 
such actions in Gingles: and, most significantly, by 
tlie findings of fact the district court made in This 
case, findings lliat were not clearly erroneous. 

Wc need not decide wlicilicr any of llic factors on 
vvliicli lire district court rclicd-'llic Coimiy's severe 
voting polari/alion and minimal minorily clccloral 
success. Us hybrid electoral structure, or its slteer 
size-would have been enough in isolation to prove a 
v'iolatioii of § 2. See Oin-^le s. 478 U.S, at 45. 10 6 
S Cl 2752 ("|T|licrc is no requirement that any 
particular number of factors be proved, or that a 
majority of them point one way or the other.") 
(quotijig Senate Report at 29). Taken in 
combination, tliese factors were sufficient to prove a 
§ 2 violation. | FNI) Indeed, the County's own 
expert appeared to support, railicr tliaii undcmiiiic. 
lire district court’s conclusions. Based on evidence 
submitted by all ptirtics, the district court conducted a 
"searching praaical evaluation" of local electoral 
conditions in the County, and its conclusion that 
Clvarlcsion County’s at-large sy stem violated g 2 of 
the Voting Rights Act is not clearly erroneous. !d 
(quoting Senate Report at 30). Tlie judgment of the 
district court is therefore 

flyl. We focus on these factors because llie 
district court thought litem most imporiaiil. 
and because they most clearly support the 
district court’s conclusion that the County's 
at-large sysleiii violates § 2. The district 
court also found dial oilier factors, lilvc past 
discrimination llial lias hindered the prcsciil 
ability of minorities to vole or to participate 
equally in the political process, weighed in 
favor of its decision. 

.WFIRMED. 

365 F.3d 341 
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365 F,3d34l Page 10 

365 F,3d34l 

(Cite as: 365 F.3d 341) 

Briefs and Other Related Doeument s (Baik to ton) 

♦ v2ij.L(Docket) (Sep. 16. 2003) 

• (Docket) (Sep. 16, 2003) 

END OF DOCUMENT 
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Appendix to the Prepared Statement of Armand Derfner: United States v. 
Charleston County (126 S.Ct. 606) 


12? S.Cl. 006 (Mem) Page i 

->4 US yyy 125 S.Cl. 606 (Mem), 160 L.Ed.2d457,73 USLW 3097. 73 USLW3:?17, 71 USLW 3121 
(Cite as: 543 U.S. 999, 125 S.Ct. 606) 


Brlc-fi .Hid Oth c Uelated O oi:in»e» ts 


Supreme Court of llic United Slates 
CHARLESTON COUNTY, SOUTH CAROLINA, ct 
al, petitioners. 

V. 

UNITED STATES, cl al. 

No. 04-150. 


Nov. 29, 2(K)4- 
Case below. 3 6.SF.3d3.it. 


Petition for writ of ccnioniri to the Uniicd Slates 
Court of Appeals for llic Fourtli Circuil denied. 

543 U.S, 999, 125 S.Ct. 606 (Mem). 160 L.Ed-2d 
457. 73 USLW 3097, 73 USLW 3317, 73 USLW 
3321 

Briefs and Other Related Documents (B ark , to, l up) , 

• 2004 WT.. 25606S1 (Appellate Petition, Motion and 
Filing) Reply Brief for the Petitioners (Nov. 08. 
2004) 

• 2i.004..AV.L.?4/ii*i..l9 (Appellate Petition. Motion and 
Filing) Brief for the Uniicd States in Opposition (Ocl. 
29. 2004) 

• 2004 WT. 2100503 (Appellate Petition. Motion and 
Filing) Brief of Private Respondents in Opposition to 
Petition for Writ of Certiorari (Sep. 24. 2004) 

• 0±i30.(Docket) (Jul. 30, 2004) 

• 2U0 i WT, L72022.3 (Appellate Petition. Motion and 
Filing) Pclilion for Writ of Ccnioraii (Jul 28, 2004) 

END OF DOCUMENT 
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Good morning Chairman ChalK>t, Rep. Nadier, and distinguished committee 
membei^. Thank you for Uie opportunity to testify before you today. I will focus my 
comments on the bailout provisions of the Voting Rights Act (VR A), but would like to 
state at the beginning that the Act should be extended and the bailout provisions be 
retained largely in their present fonn. 

The inarches, protests, and stniggJes of the civil rights community and the Nation 
culminated in 1965 with the passage of Ae VR A -the crown jewel of the civil rights 
movement. Individual adjudication of voting disputes had been ineffective in securing 
minority citizens an equal oppoitunity to cast their ballots. In 1965. Congress took a 
fresh and unique approach, estabiishiiig a formula subjecting certain jurisdictions to 
administrative or judicial precleafance of changes affecting voting, and setting up a 
means for those jurisdictions to bailout from coverage at a later date. 

Under the original Act, a jurisdiction was “covered”, and required to preclear all 
changes affecting voting, if it (1) maintained a racially discriminatory test or device as a 
prerequisite to voting or casting a ballot; and (2) if either less than 50 percent of its voting 
age residents were not registered to vote or less than 50 percent of its voting age residents 
actually voted and the time of the 1964 Presidential election. The coverage formula was 
modified in 1970 and 1975. 

Between 1965 and 1982, these covered jurisdictions could bailout from coverage 
by demonstrating in an action for declaiatory judgment before a three-judge panel of the 
United States District Court of the District of Columbia that no test or device had been 
used over a certain time period in a manner that v/as racially discrimiriatory in either 
purpose or effect. Political .subdivisions, such as counties, were prohibited from bailing 
out separately if they were located within a slate that was covered in its entirely.' 

In 1982, Congress enacted two major revisions to the bailout provisions. First, 
political subdivisioTKs could bailout separately from their covered jurisdictions. Second, 
the bailout criteria were changed to “recognizle] and reward[j their good conduct, rather 
than requiref] them to await an expiration date which is fixed regardless of the actual 
record.”^ 


Thus, since the 1982 amendments to the bailout provisions became effective (in 
1984), the bailout requirements have been as follows. A covered jurisdiction must first 
demonstrate that in the past 10 years : 

(1) no test or device has been used to determine voter eligibility with the puipoae 
or effect of discrimination; 

(2) no final judgments, consent decrees, or settlements have been entered against 
the jurisdiction for racially Asejirainatory voting practices; 


* City ofRomii V. United States, AA^XJS.\Si6^ 167(1980). 

' J 982 S. Rep. No. 417,97’’' Cong., 2d Sess. 46, as reftruOed in 1982 U.S.C.C, A.N, at 222, 
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(3) no federal examiners have been assigned to monitor elections; 

(4) there has beentin^Iy submission of all voting changes and full compliance 
with §5; and 

(5) there have been no objeetions by the Department of Justice or the District 
Court for the District of 0>lumbia to any voting changes.^ 

Second, the jurisdiction beats die burden of proving at the time bailout it sought 

that: 


(1) any dilutive voting or elation procedures have been eliminated; 

(2) constructive efforts have been made to eliminate any known harassment or 
intimidation ofvoteis; 

(3) it has engaged in other constnK:tive efforts at increasing minority voter 
participation such as, expanding opportunities for convenient registration and 
voting, and appointing minority election officials throughout all stages of the 
registralion/elcction process.^ 

The current bailout formula was an important step towards achieving the goals of 
the Voting Rights Act. It gave covered jurisdictions an incentive to move beyond the 
status quo, and to improve accessibility to the entire electoral process for minorities. As 
the 1982 Senate Judiciary Committee report stated, “the goal of the bailout ... is to give 
covered jurisdictions an incentive to eliminate practices denying or abridging 
opportunities for minorities to participate in the political process.”^ 

I believe that there is evidence that the bailout provisions have done precisely 
that. The bailout provisions actually “provideld] additional incentives to the covered 
Jurisdietions to comply with laws protecting the voting rights of minorities, and . . . 
improvefd] existing election practices.”* 

The Supreme Court has indicated that a strong Congressional record 
demonstrating the existence of discrimination is required when legislating in this area.^ 

In 1970, 1975 and 1982, Congress gathered extensive information and data, collecting 
evidence on voter discrimination. In 1970, the Act was extended because while there was 
a significant increase in black voter registration, there was continued racial discrimination 
in the electoral process {e.g., switching from single-member districts to at-large elections, 
redraw'ing boundaries, minority candidates prevented from running, illiterate voters being 
denied assistance, racial discrimination in selection of poll officials, harassment, 
intimidation) and the fact that voter registration rales for black voters lagged behind the 
rale for white voters.^ Similarly, at the time of the 1975 extension, the minonty 
registration rates had improved, but still lagged behind whites and restrictions on 


^42 U.S.C §1973b(]XA-E)(2005). 

MZU-S.C- §1973b(lXF)(2005>. 

’ 1982 S. Rep. No. 417. 97"’ Cong., 2d Sess; 46, 60. as reprinted in 19S2 U.S.C.C, A.N. at 238. 
at 222 

^ City ofBaerne, 521 U.S. 507, 525 (1997). 

®Paiil F. Hancock and LoraL. 7 tsAvmy, the Bmlout Standard of the Voting Rights Act: An Uic.mtiveto 
End Discrimination. 1? Ufb. Law. 379, 393-394 (1985). 
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registration, casting a ballot, running for office, intiraidation and vote dilution still 
existed.'^ In 1982, the Commission on Civil Rights report documented continued 
resistance by individuals and local jurisdictions to increased minority participation in 
elections and to complying with the Voting Rights Act, 

I have served as legal counsel to^ of the jurisdictions that have bailed out since 
the 1982 amendments to the VRA, AH of them are in Virginia and are listed in Appendix 
A. 


Local jurisdictions with 'v^'hich t have worked have expressed to me several 
advantages that lliey derive from the ciMrent bailout formula. For instance, by requiring 
them to prove a ten-yeai record of gCHxl behavior and to demonstrate improvements to the 
elections process for minorities, these covered jurisdictions are afforded a public 
opportunity to prove it has fair, flcm-discriminatory practices. Second, while bailouts 
come with some costs (on average about $5,000 for legal expenses), it is still less costly 
than making § 5 preclearance submissions indefinitely. Finally, once bailout is achieved 
local jurisdictions are afforded much more flexibility and efficiency in making routine 
changes, such as moving a polling place. 

For all of its advantages, however, only a few jurisdictions have bailed out. Some 
argue § 5 should be retained ijecuiii-t:' juri.sdiction.s have not been achieving bailout on a 
mass scale, and that this is evidence there arc still many problems with the election 
processes in these jurisdictions,*'^ This assumes that jurisdictions are applying <uid being 
denied. Yet not a single jurisdiction that has sought bailout since 1982 has been denied a 
bailout. The real problem is that jurisdictions are just not applying. (See Appendix A). 
Why is this? 

One reason might be that smaller localities just do not know the bailout option is 
available to them, or it seems too complicated or time consuming. For the vast majori ty 
of jurisdictions, the process is relatively straightforward and easy. Perhaps many local 
governments have become accustomed to § 5’s requirements, or are not w-iliing to invest 
the time to get with the leaders of the minority community in their area to discuss why 
the local government is interested in bailout out. Whatever the reason, I would 
recommend that when the legislation is reaulhori 2 ed. Congress suggest the Department of 
Justice provide more information to localities about how to achieve bailout and 
encourage them to do so. 

Another reason posited for the lack of bailouts is that the criteria are thought to be 
too difficult to meet. That is not the case. Most of the factors to be demonstrated are 
easily proven for jurisdictions that do not discriminate in their voting practices. 


^ Id. 397, fn. 93-98, 

Cf, Vemon Francis et al., Preservinga Fundamental Fight: Reauthoiizaiion of the Voting Rights Act, 
Lawyers' Committee tor Civil Rights Un(te;Law. at 11, June 1^)03. 
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One factor, proving §5 compliance, is often cited as the most difficult to meet 
because opponents to bailout are likely to be able to find some small change that was not 
precleared. But this is- not an obst^ie either. 

There are several reasons why demonstrating § 5 compliance should be retained 
as part of the bailout formoJa. First, tX3J will allow a jurisdiction that inadvertently 
failed to submit a few changes to submit those changes for pneclearance at the time 
bailout is sought, and thus the pieclearance is nunc pro tunc . Second, the legislative 
histoiy shows that Congress thoi^tthat for changes which “are really de minimis'' the 
“courts and Department of Justice have used and will continue to use common sense.”” 
While this process of going back and making these § 5 submissions can be time- 
consuming, it ensures full compliance with the Act and is faithful to the language and 
spirit of the law. 

Most jurisdictions who have sought bailout since 1982 have had to make few such 
submissions ol previously implemented but unprecleared changes (See Appendix A). 
However, some county officials know that political subdivisions, such as towns and 
cities, within the county, have not made any submissions, This affects the county’s 
ability to obtain an exp^ited bailout. In King’s County. Califoniia, for example, a 
county that has advised DOJ that it desires a bailout, 40-50 submissions have been 
required on behalf of localities. The County has had to bear this expense, especially 
since some of which do not even exist anymore. Furthermore, Klng^s County does not 
have authority to compel certain localities to make f5 submissions. 

Several amendments to the bailout provisions were proposed in 1982 which 
would have made it easier for states to bailout even before each of the political 
subdivisions within the state had bailed out, and each was rejected. That won Id have 
made little sense then and makes no sense now either. 

A better solution may be to allow towns, cities and other local goverrttnental units 
within a covered county to bailout independently. Then, once each has bailed out, the 
county can pursue bailout without having to bear the lime or expense of making 
submissions on behalf of each town or city or other governmental unit within its borders. 
If this were to become law, the town-county relationship under a new bailout law would 
mirror the existing county-state relationship under the current bailout law'. Just like states 
right now must continue to make submissions even though some of its counties have 
bailed out (Virginia being the only example), so too would counties be obliged to comply 
with § 5 until such lime as the county seeks a bailout. 


’1 1982 S. Rep, No,4-i7, 97*’Q>ng., 2d Sess. 46,48, 1982 U.S.C.C.A.N. at 226. 

’’ H. Arndt. 266 to H.R. 31 12, 97* Cong., \^^e&s.,i}fferedOcx. 5. 1981 would have allowed a state to 
bailout if fwo-thirds of !«s political subdivisioius baU^ouc, andH.Amdt. 272 toH.R. %112. offered Oci. 5, 
1981 and S.lJP.Amdt. 1029 lo S. 1992, Jim. 18, 1982, both would have allowed a state lo bailout if 
the Slate mettdl the criteria, even if its political Subdivisions did not. Each was rejected, because the 15“ 
amendment places the burden of prctfecting-lhe electoral franchise on the States. 
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To consider the merits of this possible amendment to the bailout law. Congress 
could examine § 5 in covered states to See if allowing a bailout to jurisdictions within the 
state has proven to be problematic from an enforcement or compliance perspective. If 
counties can bailout now m a state like Virginia that is completely covered (and, as noted 
above they can and have done so), has exempting parts of a state from preciearance 
obligations or other special remedial provisions caused any problems from an 
enforcement perspective? I am not aware of any. In any event, such research would shed 
light on whether Congress might want to allow a local government to bailout within a 
covered county. 

The remedial provisions of the VRA, including the bailout provision., must be 
propoilional to the injury and the Supreme Court, in the past, has found parts of the VRA 
to be constitutional for precisely this reason. After passage of the Voting Rights Act in 
1965, the Supreme Court held in South Carolina v. Katzenbach, 383 U.S. 30! , 326 
(1966), that Congress had the remedial authority under the 15'^ Amendment to enact the 
special remedial provisions of die Voting Rights Act, including §§4 and 5. Again, in 
1980, the Supreme Court stated in City of Rome v. United Suites. 446 U.S. 156, 1 77, that 
§ 5 preclearance “is an aj^ropriaie method of promoting the purposes of the Fifteenth 
Amendment, even if it is assumed that § 1 of the Amendment prohibits only intentional 
discrimination in voting.” And most recently in Lopez v. Monterey County. 525 U.S. 266, 
282-283 (1999), “[legislation which deters or remedies constitutional violations can fall 
wi thin the sweep of Congres.s’ enforcement power even if in the process it prohibits 
conduct which is not itself unconstitutional and intrudes into legislative spheres of 
autonomy previously reserved for the states.” 

The §5 preciearance provisions have clearly worked, as evidenced by the steady 
submissions of voting changes to the United States Attorney General (around 20,000 a 
year), and the sharp reductions in the number of objections (See Appendix B), I believe 
this reduction in the number of objections is attributable in part to the fact that many 
jurisdictions now are keenly aware of what they cannot do. They know they cannot 
retrogress minority voting rights. 

In sum, the standards for bailout that currently exist are workable and practical, 
although I believe Congress might wish to examine the practicality of allowing local 
governmental subunits within a covered county to bailout. Jurisdictions subjected to the 
Act’s special remedial provisions, such as the preclearance provisions, have an effective 
opportunity to bailout today. Moreover, the bailout provisions are tailored in such a way 
as to r« 5 uiie a covered jurisdiction to prove nondiscrimination in voting on the very 
issues that Congress intended to target when it enacted the special remedial provisions in 
the first place. Thanks to the Voting Ri^ts Act, we are headed toward a day when there 
will be no discrimination that affects the ability of any person to register to vote or to cast 
a ballot, and our democracy wilt be better for it 

Thank you. 
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Jt;s!-ce Dspa rtmanl Otjecfions - 1985 ”1994 


Mississippi 


JiisKce Dspartfiioiit Objections - 1935 - 2004 


Slaw (8S-3S83) 

Yasao County (84-303<); 

Sunllowsf County (e6-3y63) 

Plite County Schiool Oisifici (83-25121 
Grsnaila Courtly (87-3'lO'i) 

Washington County (87-3308) 

Quitman County (07-3J5tS) 

Beiioni iHumptireys Cty.) (86-3627) 
Montoo County (87-3200) 

G/enada Municical Separate Sotwi 
rastriol (Grenada Cty .) (87-3099.3099) 
Gfe6nui([9(Wa9hin3ton Cly.) 1384074) 
51816(87-3282) 

Houston Municipal S^iatate School 
Dlsifirt (ChictoJSjw Cly.) (’87-3097J 
Ctiicitasaw County !89-2546) 
aialo (88-4035) 

CIsvelarltJ Constitutional Sctiooi 
Dtetnct (BoKvat Oty.j (90-3474) 
Simosarr County (Oci-SSOZ & 9CK)604i 
Monroe County (90-3575) 

Tatg County (81-il37) 

Slate (91-1402) 

Eollvat County (91-1457) 

HifXls CtWiWy (9M503t 
union Coun^ (91-0800) 
lee Courtly (91-1096) 
BoiYafCour«y(81-,^39) 

A4M8 County (31-11304) 

Tunica County (SI. 1439) 
esnion County i&i-l087) 

Harrison Coufily (91-1401) 

Jsfferscn Dauis County (SM 559- 

Montgomery County (9M 139) 

Ctivlte County (9i-i3Mj 
Okibbehn County (9»*145)) 
waiihalt Courtly ( 01 - 1 W 1 ), 
MarstMrCfluniv(8M3ra}. 

UUdetSale .county (91.2342), 

Forrsji County (9!.150e) 

Tate Rouniy (91-2997) 
l.eiiW6Counlv(91-14S3), 

Sunflower Couriiy (8913763) 

Party County (9i-‘lS98) 

Paart River Couriiy {91 -1 CTfi) 

Awa County (9f-i449) 

Stsis (92-0093) 

Tallahaicftie County {9l.30jn 

State (91-3975) 

Sunflower County {92-1<l1S} 

Marshall County {0a-3S02J 
Amite County <92.2MS) 

Qteenvilia (Washiriaton Cty.) (92-4012) 
lesCouniy(J3-0(28; 

CWBlwaaty County (92-4440) 

(Soi^Sf (Anifie Cly.) (92-4399) 

Charleston CTaiiahaieWe Ciy.) (9t5-tCW} 
MOTiroe County (93-0K.8) 

•^Iwia (ChloKasaw Ciy.) (93- 1 559) 

Slaw (90-4933) 

CatHon (Madison Cty.) (93-0115) 


7/VtS8ff 

r/Tnass 

1271571399 

219119^ 

6{1sriS87 

9129(1987 

W!/19e7 

1/1271988 

sisriase 

2/10/1989 wtStaiawn 2/i4VSo 
V31/i988 


A&nss County (94-4468! 

€1918 04.4536) 

Monioje Count) {95-01 18) 
ChicIcasawCDcnIy (54-4318) 
Ueorj Cvwnly 6B-1234} 

Aoerowfi (MOTJTW Cly.) (DS.I i ^3) 
Greteda (Granada Cly.) <96-3225) 
Slats (95i<M Iff, 

Orervioa (Swuada Cty.) (96-2219) 
WcCort* (PikaC^.) (97-3796) 
KAnfchasH iMemgomery Cty.) 
®)0t4130) 


1 /3Q/1995 
2/8/iS9S 
3^0'1995 
4.'1 1/1 S95 
5/?0/f9&5 
12/4/1 955 
3/3/1 997 



&>'28/tS9S wiitxlrawn 9/20/1999 
12/1V?00t 


A/r-vtd^ 
2227/1 esc 
5/25^93) 


1E«nS90 
wsTigao 
4.‘2e7l991 
7/211991 
7/^i3Sf 
7/lS719St 
7/19/1 Ssy 
a/2/7991 
8«anwi 
s^-tssi 
8e3/1991 

9/3’t591 wtmoiitwn >2/16/91. 
V9nm 
90/1991 
{yta/mi 

9/M/t«l1 

swissi 

9iGa'i»9i 

awiwi 

ityD/is^i 

1W7/1981 

i(vn/i&9t 

1001/1991 

1(WS/199l 

1I/1&/1991 

11/26/1991 

1/13/1992 

3/30/1992 

Aizmw. 

S/1/1992 

&21/1992 

10/13/19% 

11/30/1992 

a22H092 

a'23'1Ud3 

3/26/1993 

3/30/1993 

ff/A/im 

ft'17/19e3 

laOfldSS: 

n«4/i9% 

12g1.-1993 
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Vji^inia 

Justice Oepartmeni OeiatSofs - 1885 - 189* Justice Dopanmont OC^ctions - 1995 - 2004 

FianMin <85-4549) flndspendemciy 3fl1/1W6 «>i8«#awfl5.'iaS7' KtModaeCa.tmSV (99-?2?91 10/27/1099 

Freciencfcs&uig (87-4154) *nnse6 NertBampton{S»mty(200i-i495) StZSi'iW 

Navfljon Mews (88-5033.) 7/Wl9a0 PiBsy!yaTi8Couatv(200i-20?6) 

Slate (91-1483) 7/re/i9S1 ^>.2501) 4/29/2001 

Pcwhalan Coi;niyt91-2115) nfl2/1991 CumbertafMGounty(2001-2374i 7/9/2002 

Mewpcit News ^00/ Distoct (92-3887} Northwpin'' County (2002:-5693) 5/19^2003 

CtiesaoealteSctiool District (93^SS1) 6rayt994iw'#i*a»»n»«tSS Nontihampion County (SI»2 t3010) iO/21,'20O3 




168 


Juslice Depanm!3ns OBjections •• 18K - 1994 


South Carolina 


Justice Department Objectioris- 1995 - 2004 


HamrBon County SrWoi DisificI rtcs, i and 2 
185-33ia 85-38?6) 

Spartanoutg (Spartanburg C»v-5 {84-5301) 
Otaigsbu^ Courttv (82-2622) 

Sumtsr (Surr.ler Cty.) (63-2952, 84-3510. 
S4-K11,B4-3612; 

BatesBurg (le»ng!on atici Saluda Gtye.) 
ei5-333«i 

Sumter (Sumter Cty.) (S6-443S, 85-4M0, 
66-4441) 

Summervite (Dorctisster Cty.) 


Consolidated Sohoel CSstrjet of Aiken 
^ County (Aiken and Saluda Ctys.) 

[ £884090) 

Domfiesier County School Disirict Mo 4 
(Dorchester Cly.) iS6-<l224) 

BamPeig County (R1C27; R1374) 

EdgelleW Courty School District 
(tcaetjfiaay-) (8S-4224) 

Rock Hil' {York Cty.) (37-3069) 

School District Mo 4 (Dorchester Cty.) 

(87-3303) 

Richland CoufKy (88-1728) 

UrKaaier (Lancaster Cty.) (89-4855) 

Beau-lort County (89-3281) 

Benoettsrtile (MatHiOfo Cty l (SC-4137! 

Ketsnaw C.mnf/ (90-4108) 

AnOe rson County School District 
j (89-3«i9j 

North Charteslcn (CharlosWn. asrksly, 
aitOOofcnesterCtys.) (904006) 

Chester (Chester Cty.) 

YcrK iYoikCTy.){90-4?2l) 

Stem (90-3980) 

Rock. Hill (York Cty .) (91-2478) 

.)ohns)oh (Edsiefiald Cty.) (92-1 18i.) 

Orangeburs County (92-0473) 

Uo'Citaslar County (92-0373) 

NorwsyiOrsnssburgCly:) (92-01 .. 

MsfiOn. County School OWrtoi (Merioh Cty.) 
{92-2803) 

Marion County {92-2802) 

Lee County Sciruol District (Lee Ctyi) (a2-4J.89) 

I L6o(:kiumy(e2-S2S9) 

BsieaburS-leasvilM (L.ekington and Saluda Clys.) 
(92-4840) 

.Johnston (EdsarieU Cty.) (93'l6se) 

Steie(94-1394) 

Leo Cwmiy (94-109) #i>a Leo County SOrnoi 
District (94- 1722) (UeOty.) 

Hemirtsway [WUliacttsburg ay.) (93-4243) 
Florenoo site) Wiiliamshurg Countiao 
(93-5U26. 6349891 
Dam»aiI(8dm<Aell Cty.) (94-043t) 
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November 4, 2005 


VIA FEDERAL EXPRESS 

U.S. House of Representatives 
Committee on the Judiciary 
Attn: Chairman Scnsenbrenner 
2138 Rayburn House Office Bldg. 

Washington, DC 20515 

PRESENTATION ON BEHALF OF MERCED COUNTY. CALIFORNIA. 
CONCERNING REAUTHORIZATION OF SECTIONS 4 & 5 OF THE 
VOTING RIGHTS ACT 


Dear Honorable Members of the Committee on the Judiciary; 

This firm represents the County of Merced, California, with respect to its 
compliance with the Voting Rights Act of 1965, as amended. Merced County is one of 
only four counties in the State tliat is covered by Section 5 of the Voting Rights Act.^ 
The State of California is not covered. Merced County has been a covered jurisdiction 
since 1975. Since its coverage, the United States Attorney General has interposed only 
one objection to a voting change enacted by the County. (Objection to Submission #91- 
4210, Copy Attached as Exhibit A). That single objection was to the County’s 1992 
redistricting plan for its supervisorial districts. The objection was interposed during a 
period when the Voting Section of the United States Department of Justice was enforcing 
a policy requiring the “maximization” of minority voting strength in redistricting plans, 
The United States Supreme Court, however, has since declared that policy violative of 
Section 5 and unconstitutional. {Miller v. Johnson (1995) 515 U.S. 900, 924-26; Abrams 
V. Johnson (1997) 521 U.S. 74, 90.) Nevertheless, the County repealed that redistricting 
plan, without ever enforcing it, and enacted a new plan that was granted preclearancc. 


' The other three California counties arc: Kings, Monterey, and Yuba. {See 28 C.F.R., Ch. 1. Part 51, 
Appendix [Jurisdictions Covered Under Section 4(b) of the Voting Rights Act, As Amended].) 
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Merced County thanks the United States House of Representatives 
Committee on the Judiciary for the opportunity to make this presentation and it is 
honored to make this presentation concerning Sections 4 and 5 of the Voting Rights Act, 

SUMMARY OF SUGGESTED AMENDMENTS 


The draft language of the County’s proposed amendments are attached to 
this letter. A summary of those amendments and the reasons for them follows: 

1. Section 4: Coverage Appeal. 

Merced County urges the Committee to consider amendments according a 
covered subjurisdiction, that is covered independently of the State, the ability to exit 
coverage if it can demonstrate that: (1) the circumstance of hosting a large military base 
within its borders caused the low voter turnout-prong of the Section 4(b) coverage 
formula to be satisfied, and that, (2) since its coverage, (i) the subjurisdiction has not 
suffered any adverse judgments in lawsuits alleging voting discrimination or consent 
decrees or agreements that resulted in the abandonment of a discriminatory voting 
practice, (ii) there are no pending lawsuits against it that allege voting discrimination, and 
(iii) federal examiners have not been assigned.^ 

2, Section 4: Bailout Reform. 

Merced County requests that in reauthorizing the provisions of Section 4, 
the Committee consider amendments to refonn the Section 4(a) bail out criteria that 
would make the possibility of “bailing out” real. At the time of the 1982 reauthorization 
of the Act, it was predicted that a “substantial number of counties may be eligible to bail 
out when the new procedure goes into effect.”^ That has not occurred. At least with 
respect to Merced County, one reason is the bailout criteria that hold Merced County 
responsible for the actions of governmental units over which it has no control. For 
example, the County will be held accountable in a bailout action for the State, or a state 
agency within the County’s territory that does not preclcar a voting change, despite llie 


^ In the event a proposal is brought forth to update the Section 4(b} coverage formula, the Committee 
should ensure that the new test actually captures jurisdictions, the voting practices of which have a causal 
relationship to low voter turnout. For example, a coverage formula which specifies a specific percentage of minority 
population as a part of the trigger, such as that suggested by Morgan Kousser, Ph.D at the September 7, 2005 
hearing of the National Commission on Voting Rights Act in Los Angeles, California, has no nexus to the evils a! 
which Section 4 and 5 of the Act were aimed. 

^ S,Rep,No.4I7,97thCong.,2dSess.60,rcprimedin 1982 U.S.C.C.A.N. 177,238. 
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fact that the County has no control over the State or that agency and cannot force them to 
comply with preclcarance requirements. (42 U.S.C. § i973b(a)(l){D).) The County is the 
“covered jurisdiction” and in fairness, it should be able to “bailout” if it and ail of hs 
agencies meet the criteria. 

Also, the County requests that the Committee consider adding a “good 
faith” component to 42 U.S.C. § 1973b(a)(l) so that trivial instances of inadvertent non 
compliance will not prevent a jurisdiction with a recent history of good faith compliance 
(e.g.y 10 years) from exiting coverage, 

3. Sections: Enforcement And Compliance Reform. 

With regard to Section 5 compliance and enforcement, tire County requests 
that reforms be considered to mitigate the cost of inadvertent non-compliance. The usual 
remedy in a Section 5 enforcement action in court is an order that the jurisdiction submit 
a voting change for preclearance and refrain from implementing that change until 
preclearance is obtained. It would be a very rare covered jurisdiction, however, that 
would not proceed to submit a change for preclearance without a court order if the 
omission had first been brought to its attention, thereby providing the remedy sought 
without the expense of litigation. Doing so under the shadow of an enforcement 
litigation court order, however, exposes the jurisdiction to the additional expense of its 
own and possibly plaintiffs’ attorneys fees, which are often disproportionately high 
compared to the cost of seeking administrative preclearance. A covered jurisdiction sued 
in an enforcement action should have an opportunity to demonstrate that it is in 
compliance before the litigation proceeds. 

4. Amendments Will Strengthen The Voting Rights Act. 

Not only will amendments such as those described above encourage and 
facilitate greater compliance by easing some of the administrative burdens of compliance 
and bailout, but we believe that they will contribute to the Congress’s efforts to craft an 
extension of these provisions that is most likely to survive constitutional challenge. Such 
amendments would strengthen the argument that the renewed provisions are “congruen[t] 
and proportional[]” to the harms Congress seeks to remedy: actions of specific 
jurisdictions with a history of intentional discrimination in voting and artifice to avoid 
changing discriminatory practices. (City of Boeme v. Flores (1997) 521 U.S. 507; see 
also Bd. of Trustees v. Garrett (2001) 531 U.S. 356; Florida Prepaid Postsecondary 
Educ. Expense Bd. v. Coll. Savings Bank (1999) 527 U.S. 627; Hasen, Congressional 
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Power to Renew the Preclearance Provisions of the Voting Rights Act After Tennessee v. 
Lane, 66 Ohio St. L.J. 177 (2005).) 

SOME BACKGROUND ABOUT MERCED COUNTY 


Merced County (population 210,554'*) is located in the heart of the San 
Joaquin Valley, the world’s most productive agricultural area, and spans from the coastal 
ranges to the foothills of Yosemite National Park. There are six incorporated cities in 
Merced County: Merced, Atw’ater, Livingston, Gusline, Los Banos, and Dos Palos, 

Agricultural-related industries are a major source of employment along 
with food processing, retailing, and light manufacturing. Situated between the 
metropolitan areas of Fresno and Modesto, Merced’s central location in the State, 
coupled with good highways, train, bus, and air service, make travel to San Francisco 
Bay Area or the picturesque seaside resorts of Monterey and Carmel about two hours. 
Lake Tahoe and Reno are within a four-hour drive. The higher education system (Merced 
College and the new University of California, Merced) also provides cultural and social 
influence throughout the county. 

For decades, Merced County was home to Castle Air Force Base. “The 
base consists of 2,777 acres. The main base contains an airfield, aviation support 
buildings, warehouses, 1,707 dormitory beds, and a 52-bed hospital. Two housing areas, 
separated from the main base, include 933 family housing units. Most of the base lies 
within the unincorporated part of Merced County. Part, however, lies within the City of 
Atwater.”^ As of the 1970 Census — the most recent when Merced County was initially 
covered under Section 5 — there were reported to be a total of 104,629 persons in Merced 
County*^ of whom 63,971 were of voting age,^ 1,590 individuals were housed in the 
base’s barracks,** and a total of 5,082 individuals were employed by the military in 


2000 Census. Population estimate for July 2004: 237,155 (Cal. Dept, of Finance). 

^ The California Slate .Military Museum. Historic Colifornia Posts: Castle Air Force Base, available 
online at http:y/wvv\v,militarvniuseum.or^CastleAFB.htmi [last visited October 14, 2005] 

U.S. Census Bureau, Census of Population: 1970, Vol. 1 [Characteristics of the Population], Part 6 
[California], Sec. 1, Ch. B, Table 16, available online at httD://www.census.gov/prod/www/abs/decennial/1970cen 
po pvl.litm [last visited October 28, 2005]. 

^ U.S. Census Bureau, Census of Papulation: 1970, Vol. I [Characteristics of the Population], Part 6 
[California], Sec. t, Ch, B, Table 35, available online at http://\v\vw,census.eov/prod/www/abs/decennial/197Qcen 
Donvi.htm [last visited October 12, 2005], 

® U.S. Census Bureau, Census of Population: 1970, Vol. 1 [Characteristics of the Population], Part 6 
[California], Sec. 1, Ch. C, Table 120, available online at http://\vw\v.census.gov/Drod/www/abs/decennialT 97Qcen 
popvl.htm [last visited October 1 2, 2005], 
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Merced County/'^ This latter figure is 7.9 percent of the total voting aged population, and 
does not include spouses of military. Castle AFB was closed in 1995 pursuant to the 
recommendations of the Defense Base Closure and Realignment Commission’s 1991 
Report to the President. In 2001, the new high-security Atwater federal penitentiary 
opened on a portion of the old base, along with a minimum-security satellite camp. The 
current population of these two prisons is i ,296 inmates, 

HISTORY UNDER THE FEDERAL VOTING RIGHTS ACT 


When Congress enacted the Voting Rights Act of 1965, it determined that 
racial discrimination in voting had been especially prevalent in certain areas of the 
country. Section 4(a) of the Act (42 U.S.C. § 1973b) therefore established a formula to 
identify those areas and to provide for more stringent remedies where appropriate. The 
jurisdictions identified by the formula were then subjected to a two-part remedy: the first 
part was a five-year suspension of the use of any “test or device” (such as a literacy test), 
as a prerequisite to register to vote. The second was the requirement for review 
(“preciearance”) under Section 5 of any change affecting voting made by a covered area 
either by the United States District Court for the District of Columbia or by the Attorney 
General. Nothing in the legislative record reflects that Merced County, or anywhere in 
California, for that matter, was a target of these provisions. 

No Coverage After 1965 Enactment 

As enacted in 1965, Section 4(a) provided that a jurisdiction would be 
covered if it met both parts of a two-prong formula, The first element in the preclearance 
coverage fonmila was whether, on November I, 1964, the state or a political subdivision 
of the state maintained a “test or device” restricting the opportunity to register and vote. 
The State of California had such a test, a literacy test that had been on the books since 
1894.^^ However, Merced County did not have any such test of its own. 


^ U.S. Census Bureau, Census of Population: 1970, Vol. i [Characteristics of the Population], Part 6 
[California], Sec. 1, Ch. C, Table 121, available online at htt p://www. census, aov/prod^www/abs/decennial/l 970cen 
poDvl.hlm [last visited October 1 1, 2005] [derived by subtracting civilian work force from total work force]. The 
USAF Historical Researeh Agency has corroboraied these numbers, informing us that 5,2S9 personnel were 
assigned to Castle AFB as ofDecember 31, 1972. 

U.S. Bureau of Prisons, Weekly Population Report, available online at httD://w'ww.bop.uQv/locations/ 
weeklv_Ter)orl.isp [last visited November 3. 2005]. 

See Castro v. State of Cal. (1970) 2 Cal. 3d 223. 
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The second element of the preclearance coverage formula would be 
satisfied if the Director of the Census determined that less that 50 percent of persons of 
voting age were registered to vote on November 1, 1964, or that less than 50 percent of 
persons of voting age voted in the presidential election of November 1964. Applying this 
second prong of the formula did not result in coverage for any California counties or for 
the Stale. 


The 1960 Census reflects that the voting age population in Merced County 
(21 years of age and older) was 50,282.^^ Ofthese, only 7.2% were minority.'^ In 1964, 
the County had 32,988 registered voters of whom 28,269 voted for President.''' These 
figures constitute 65.61 percent and 56.22 percent of the voting aged population, 
respectively. 


No Coverage After 1970 Enactment 

The special provisions of the Voting Rights Act were initially set to expire 
in 1970. Congress, however, renewed them for another five years. In doing so, Congress 
added a new layer to the coverage formula, identical to the original formula except that it 
referenced November 1968 as the relevant date for the maintenance of a test or device 
and the levels of voter registration and electoral participation. The California Supreme 
Court had invalidated the State’s literacy test earlier in 1970 {Castro v. Stale (1970) 2 
Cal.3d 223), but as of the new test dale, November 1, 1968, it was still on the books. 

Application of the new formula resulted in the coverage of two California 
counties, but not Merced County, in 1968, Merced County had 34,347 registered voters, 
of whom 28,669 voted. This level of voter participation exceeded the 50 percent 
threshold for Section 5 coverage under the new coverage formula. 

Coverage After 1975 Enactment 

In 1975, the Act’s special provisions were extended for yet another seven years 
and were broadened to address voting discrimination against members of “language 
minority” groups, defined as persons who are American Indian, Asian American, Alaskan 


U.S. Census Bureau, Current Population Reports, Series P-23, No. 14, “i960 Population of Voting 
Age and Votes Cast for President, 1964 and 1960, for States and Counties,” U.S. Government Printing Office, 
Washington. D.C., April 1965, available online at http :/Avww, census. gov/population/www/socdemo/voting/p23- 
Qi4.html [last visited October 12, 2005j. 

Id. 

Id. 
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Natives or of Spanish heritage/^ As before, Congress expanded the coverage formula, 
determining the presence of a “test or device” and levels of voter registration and 
participation as of November 1972. In addition, the definition of “test or device” was 
broadened to include the practice of providing any election information, including 
ballots, only in English in states or political subdivision where members of a single 
language minority constituted more than five percent of the citizens of voting age. 

As before, Merced County met the first prong for coverage — employment 
of a “test or device” — through no fault of its own. By November 1972, California’s 
literacy test had been declared unconstitutional, was not being enforced, and was 
scheduled to be on the ballot at the November 7, 1972, election at which it was repealed 
by the voters. It was, however, still on the books on November 1. Furthermore, 
California continued to provide its election materials only in English and Merced 
County’s “language minority” population constituted more than five percent of the 
citizens of voting age.’^ 

Unlike the two previous coverage dates, however, the voter participation 
figure for Merced fell just under the 50% magic mark, with 49.6% of the County’s 
eligible voters voting in the 1972 presidential election. The result was coverage under 
Sections. Coverage was not appealable. (42 U.S.C, § 1973b(b).) 

Special Circumstances Leading To Merced’s Coverage In 1975 

Following the 1975 Voting Rights Act Amendments, the Census Bureau 
published a report providing the calculations for coverage under the newly-amended 
coverage formula.^^ That Report indicated that 32,648 votes had been cast for President 


Under tliis third application of the formula, the base against which participation was measured was 
“citizens ofvoting age." 

One treatise on election law- -co-written by prominent voting rights experts Samuel Issacharoff, 
Pamela Karlan, and Richard Pildes — states that this expanded definkion “was designed largely to bring” Texas — the 
only former Confederate state to have evaded Section 5 coverage to that point — ’’under the preclearance obligation.” 
(See Issacharoff, Karlan & Pildes, The Law of Democracy: Legal Slniclures of the Political Process (Foundation 2d 
ed. 2001), p,557; see also Briscoe v. Bell (1977) 432 U.S, 404, 406.) 

U.S. Census Bureau, Current Pupulaiiun Reports, Series P-25, No. 027, “Language Minority, illiteracy 
and Voting Data Used in Making Determinations for the Voting Rights Act Amendments of 1 975 (Public Law 94- 
73),” U.S. Government Printing Office, Washington, U.C.. June 1976, p.I3, available online at 
http://www.census.Kov/population/www/socdemo/voti iig.'p25-627.html [last visited October 12, 2005} [hereafter 
“1975 Amendmenrs Report”]. 

U.S. Census Bureau, Current Population Reports, Series P-25. No, 627, “Language Minority. Illiteracy 
and Voting Data Used in Making Determinations for the Voting Rights Act Amendments of 1975 (Public Law 94- 
73),” U.S. Government Printing Office. Washington. D.C., June 1976, available online at 
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in November 1972 in Merced County, It also estimated that the citizen voting-age 
population (“CVAP”) of Merced County in November 1972 was 65,800, resulting in a 
participation rate of 49.6 % — barely missing the 50% cut-off to avoid coverage. Had the 
CVAP estimate been only 504 persons fewer (in a county of over 100,000 persons), 
Merced County would still not be covered under Section 5 today. 

Yet, a closer look at the Census Bureau’s methodology for estimating the 
1972 CVAP makes clear that die Bureau systematically overestimated the CVAP, because 
it treated all population growth between 1970 and 1972 as comprised of citizens. To 
obtain their CVAP estimates, the Bureau prepared estimates of the total voting age 
population in 1972. Then, to obtain the proportion of that figure that was comprised of 
citizens — and therefore eligible to register to vote — it subtracted the number of aliens of 
voting age as reported in the 1970 Census.^'^ In other words, it adjusted the total voting- 
age population upwards to account for growth from 1970 to 1972, but did not accordingly 
adjust the number of non-citizens upward. Essentially, the entire growth in the voting- 
age population during that time was assumed to consist of citizens. This was an 
obviously questionable assumption in a place like California, where more than 5% of the 
voting-age population was non-citizen in 1970,^° and where more than 10.5% of the 
voting-age population was non-citizen by 1 980.^^ 

Furthermore, the Census Bureau apparently made no attempt at the time to 
subtract from CVAP other persons who were not eligible to vote, such as prisoners, 
felony parolees, and those deemed mentally incompetent. {See Cal. Const, art. 11, § 4; 
Cal. Elec. Code §2101.) 

Other special circumstances also contributed to Merced County’s voter 
turn-out falling below 50% in November 1972: 

Lowering the Voting Age . For example, 1972 was the first election in 
which the 26th Amendment permitted 18-20 year olds to register and vote. One 


lUto://w\v^’. censiis.gov/population/vww/socdemo/voting/p25-627.html [last visited October 11, 2005] [hereafter 
"1975 Amendments Rcpoit”]. 

See 1975 Amendments Report, note IS, atp.2, 

■'* U.S. Census Bureau, Census of Population: 1970, Vol. i [Characteristics of the Population], Part 6 
[California], Section 2, Ch, D, Table 143, available online at http://ww'w.census.gov/prod/ww\v/abs/ 
decenniai/l 970cenuoovT.htm [last visited October 1 1 , 2005]. 

U.S. Census Bureau, Current Population Reports, Series P-23, No. 168, "Studies in the Measurement 
of Voter Tumom” (Nov. 1990), p.36, available online at littD:/.'vvww.census,gov/i)OPulation/ 

www.'socdemo/voting/p23- 1 68.html [last visited October 1 1 , 2005]. 
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consequence of this fact was a drop in voter participation nationwide. As the 
Census Bureau recognized at the lime in its report on voter participation at the 
November 1972 election, “Young adults who were eligible to vote for the first 
time in 1 972 did not exercise their franchise as many had expected in the election 
of November 1972.”'^ In 1970, Merced County was one of the youngest counties 
in California, having the fifth lowest median age of any county in the state. 
Approximately 9% of the County’s voting-age population fell into the 
comparatively apathetic 18-20 age range. 

Abolition of Residency Requirements . 1972 was also the first presidential 
election held after the Voting Rights Act amendments of 1970 effectively limited 
residency requirements to only 30 days.^^ Before that, an individual had to be a 
resident for at least 90 days to register to vote in Califomia.^^ As the Bureau 
recognized, however, there was a lag in awareness of the change, which led some 
individuals to believe themselves ineligible to register when, in fact, they were 
eligible. 

Military Presence . And finally, in 1972 Merced County was the home to 
Castle Air Force Base. According to the 1970 Census, 5,159 individuals in 
Merced County were employed by the U.S. armed forces, constituting 
approximately 19.5% of the County’s total workforce, and 8.1% of the County’s 
total voting age population, 


U.S. Cen.siis Bureau, Current Population Reports, Scries P-20, No. 244, “Voter Participation in 
November 1 972” (Dec. 1 972), p. 1 , available online at http://vvww, census, gov/DODu]ation/w\v\v/socdemo/vQtina:/p2Q- 
244.himl [last visited October ! 1, 2005]. Sec also U.S. Census Bureau, Current Population Reports, Scries P-20, 
No. 253, “Voting and Registration in the Election of November 1972” (Oct. 1973), p.4, available online at 
http://\v\vw. census, uov/DOPulalion/w\\ v v/sQcdeino/voting.^p20-253.htinl [last visited October i J. 2005] [“In addition 
to those ‘aging in’ to the electorate at the traditional age of 21, approximately 11 million more persons were 
enfranchised by the 26th Amendment which lowered the voting age in national elections to 18. Much interest 
focused on these new voters and the degree to which they vv'ould avail themselves of this newly acquired power. 
Traditionally the youngest age groups have exhibited the poorest turnout and 1972 was no exception.”], 

U.S. Census Bureau, Census of Population: 1970, Vol, ! [Characteristics of the Population], Part 6 
[California], Section 1, Ch. B, Table 35, available online at http://www.census.gov/prod/wwvw/abs/ 
decennia!/1970ccnpopvl .hi m [last visited October il. 2005]. The four counties w'iih a lower median age were: 
imperial. Kings, Monterey, and Yuba. (Id.) 

/d, atp.6-318, 

SeeAl U.S.C, § 1973aa-l, as amended by P.L. 91-285, § 6, 84 Star, 316 (91st Cong., 2d Scss., 1970). 
See also Young v. Knoss (1972) 7 Cal. 3d 18 (striking down residency requirements in excess of 30 days as 
unconstitutional). 

” Cal. Const, art. 11. § 1 (1972) & Cal, Elgc. Code § 203 (1972) 

See Census Bureau, “Voting and Registration in the Election ofNovember 1972,” supra, note 22, at 6. 
See note 9. supra. 
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Persons in the Armed Forces stationed in Merced County were treated as 
residents of the County for purposes of determining population figures, but, as the 
Census Bureau recognized, this “is not necessarily the same as [the soldiers’] legal 
residence, voting residence, or domicile. In fact, numerous courts have 
recognized that “[a] serviceman is presumed not to acquire a new domicile when 
he is stationed in a place pursuant to orders; he retains the domicile he had at the 
time of entry into the service. (Consistent with that rule, California has 
expressly provided that a California resident who is a member of the armed forces 
stationed elsewhere does not forfeit his or her ability to vote in California, and 
neither does his or her spouse. 

The consequence of all this is that Merced County had a sizeable number of 
people who were included as part of its citizen voting-age population for purposes 
of determining coverage under Section 4(b), but many of whom were likely voting 
in other jurisdictions, rather than in Merced County. (Not coincidentally, the other 
three Section 5 counties in California were likewise home to significant military 
installations.) 

The degree to which this is tiiie is best borne out by the following numbers: 
According to the 1970 Census, there were 1,590 residents of “military barracks” in 
Merced County.^^ As the minimum age to enlist was 18, it is reasonable to 
assume that this figure consists of mostly voting-age citizens. Yet there were only 
440 votes cast in the two voting precincts covering the base (Mitchell A & 
Mitchell B) in the 1972 presidential election. This is a voter participation rate of 
only 27.7%, assuming the residents of the barracks were the entire universe of 
eligible voters on the base, (in reality, there were certainly more eligible voters 
than this on the base; hence, even this low rate overstates the actual participation 
rate.) If these two figures are subtracted (440 from the votes cast, and 1,590 from 
the eVAP as estimated by the Census Bureau), the County of Merced would have 
had a voter participation rate of 50.2% (32,208/64,210), thereby avoiding 
coverage wider Sections 4 and 5. And that only includes military personnel living 
in barracks. As noted above, the total military employment in Merced County 


L'.S. Census Bureau. County and City Data Book. !977: A Statistical Abstract Supplement, U.S. 
Government Printing Office, Washington, D.C., 1977, at pp.xviii-xxix (emphasis added). 

13B Wright. Miller & Coo'pax. Federal Practice & Proc„ Juris. § 3617 (2d ed., Westlaw 1984 & 2005 
Supp.) [collecting cases]. See also The Soldiers' and Sailors’ Civil Relief Act of 1940, 50 U.S.C. App. § 574. 

Cal. Elec. Code §§ 2025 & 2030. 
note 8, 5H/>/'£3, 
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was over 5,000 — not just the 1,590 subtracted here — and even the 5,000 figure 
does not include military spouses who might also be voting in other Jurisdictions, 

Hence, Merced County became covered by the special provisions of the 
Voting Rights Act because the State of California — not Merced County itself — 
maintained a “test or device,” and Merced County’s voter turnout fell a mere 0.4 percent 
below the threshold in 1972 because of (1) methodological imprecision by the Census 
Bureau, (2) newly implemented changes expanding voter eligibility, and (3) the presence 
of a large military installation at Castle AFB, where soldiers and their families were 
treated as residents of Merced County despite the fact that they could — and apparently 
did — vote elsewhere. 

MERCED COUNTY’S RECORD UNDER THE VOTING RIGHTS ACT 


Since it was covered in 1975, Merced County has received only one 
objection to a voting change that it has enacted, despite a long history of preclearance 
submissions. (See 2003 STAPS Report from DOJ, attached hereto as Exhibit B.) The 
one objection was in 1991, and was directed to the redistricting plan for its supervisorial 
districts. The objection was not based on a conclusion that the redistricting plan was 
“retrogressive”, but rather on the plan’s failure to link Hispanic population concentrations 
in different cities in a manner to create a majority-minority district. (Objection Letter, 
Exh. A.) As a result of that objection, Merced County rescinded its redistricting plan and 
redrew its supervisory district lines to link the Hispanic population in the southern part of 
the City of Merced, the county seat, with the Hispanic population in the City of 
Livingston, skirting around the intervening City of Atwater (See Exhibit C). The new 
map received preclearance. 

But subsequent events make clear that even that one objection was 
unjustified. As discussed above, the objection occurred at a lime when it was the policy 
of the Voting Section of the United States Department of Justice to require covered 
Jurisdictions to “maximize” minority representation in their redistricting plans. 
Subsequent Supreme Court case law, however, has expressly rejected the policy of 
“maximization” under Section 5, holding that “[i]n utilizing § 5 to require States to create 
majority-minority districts wherever possible, the Department of Justice expanded its 
authority under the statute beyond what Congress intended and we have upheld.” (Miller 
V. Johnson (1995) 515 U.S. 900, 925.) 
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There has never been a Section 2 lawsuit filed in the County alleging 
discrimination in voting. 

Today, Merced County’s population is 210,554, of which 95,466 (45.4%) 
are Hispanic and 175,179 (83.2%) arc citizens. The voting aged population is 137,870, 
of whom 55,884 are Hispanic (40.53%), However, only 109,899 people or 79.6% of the 
voting age population are citizens. 28,242 persons of voting age are not citizens and it is 
reasonable to conclude that a very large number of these non-citizens are of Hispanic 
origin. Assuming conser\^atively that two-thirds of the non-citizens are Hispanic, the 
number of Hispanic persons eligible to register to vole is only 37,056 or about 26.89% of 
all persons eligible to register to vote. 

Of the 32 city council members governing the cities in Merced County, 8 
(25%) are Hispanic or other minority, including two of the five elected mayors (40%).^'’ 
Of the 120 school board members governing schools in Merced County, 26 (21.7%) are 
of Hispanic origin or another minority. 

The County’s registration levels are healthy: 91,100 — or 68.60% of eligible 
voters — at the close of registration on October 24, 2005.^^ Of the registered voters, 
59.32% voted in the November 2004 Presidential election. 

Merced County’s coverage was a fluke and a result of error, but coverage 
was not appealable. Nevertheless, the County has diligently endeavored to comply with 
the burdens of coverage. 

THE BAIL OUT CRITERIA DO NOT ENABLE COVERED JURISDICTIONS TO 
EXIT COVERAGE AND SHOULD BE REFORMED 


Despite this record, it would be extremely difficult for Merced County to 
bail out from Section 5 coverage.^*’ There are numerous state agencies, such as school 


2000 Census, Summary File 4, Table PCT 44. 

Giistine does not elect a Mayor. 

Cal. Sec. of State, October 24. 2005. Report of Registration, available online at 
http://www.ss.ca.gov/eleclions/rui 102 42005.hlm [last visiied November 3, 2005], The Secretary of Stale’s records 
retlect that only 45.91 percent of eligible voters voted in the 2004 Presidential election, but that office’s 
methodology for estimating eligibility overstates the number of citizens of voting age and does not account for other 
ineligible voters in the County since the Census. 

Some testimony before the Committee suggested that covered jurisdictions have not attempted to 
bailout because they are unaware of the opportunity. (Oct. 20, 2005, Statement of J. Gerald Hebert, p,3.) With 
respect to Merced County, that is not so. Merced County is acutely aware of the bailout provisions but is also aware 
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districts, and other seif-goveming jurisdictions in Merced County. The County has no 
control over the activities of the governing boards of these entities. Several of them 
cover more than one county, such as California Central Irrigation District and San Luis 
Water District. Many of these districts are authorized to conduct their own elections, 
and some do, yet the County is held responsible for their compliance or non-compliance 
with the Voting Rights Act and Section 5 in determining whetlier bail-out is appropriate. 
(See, e.g., 42 U.S.C. § 1973b(a)(i)(B), (D), (E), and (F), (b)(3).) Likewise, Merced 
County has no control over the six incorporated cities, but is held responsible for their 
compliance or non-compliance as well. (Id.) 

Some testimony before this Committee has suggested that an adequate 
amendment would be to enable the political subjursidictions to bail out independently of 
the County, thus miiToring the bailout structure with regard to a covered state and its 
counties. (Oct. 20, 2005, Statement of J. Gerald Herbert.) The relationship of Merced 
County to other jurisdictions within its borders is in no way analogous to the situation of 
a State that is unable to bail-out because of noncompliance by its subdivisions. As to the 
latter, “with the exception of the powers sumendered by the Constitution of the United 
Slates, the people of the several States are absolutely and unconditionally sovereign 
within their respective territories.” (Ohio Life Ins. & Trust Co. v. Debolt (1850) 57 U.S. 
416, 428.) Political subdivisions within the State, therefore, are creatures of the State and 
are subject to the complete control thereof. Indeed, California counties are political 
subdivisions of the State, (Cal. Const, art. XI, § 1.) The County of Merced does not have 


that it has no control over activities of independent governmental agencies witliin its boundaries. Accordingly, it has 
no confidence that it can satisfy the bailout criteria as drafted, and it knows that it cannot force independent 
governmental agencies into compliance. While it is rumored that the Attorney General may take a lenient view of 
inadvertent noncompliance (hi), that is neidter in tlie statute nor in any regulation. 

There are six incorporated cities in Merced County: Merced, Atv,'ater, Living.slon. Gustine, Los Banos, 
and Dos Palos. Cities are not agencies subject to the County’s control, but are given independent authority by the 
California Constitution, subject only to the general law of the state. (Cal. Const, art. XI, §§ 2, 5 & 7.) The County 
also lias 20 school districts, Tliese districts are agencies of the State of California, not subject to county control, and 
are governed by state law, not by county ordinances. {See Cal, Const, art. X, § 14; Cal. Educ. Code, generally.) 
And there are 66 special districts in the County tliat are also creatures of state law and independent of County 
control. e.g., Cal. Water Code § 20500 et seq. for inigation districts and Cal. Govt. Code § 61000 el seq. 
communiw service districts.) 

(See Cal. Elec. Code § 10002 [cities and special districts must formally request by resolution tliat 
County provide the city or district with election services; if agreed to, jurisdiction must provide County with list of 
precincts 61 days before election, and must reimburse County for election-related costs]; .see abo Cal. Elec. Code §§ 
307 [defining “clerk" as “the county elections official, registrar of voters, city clerk, or other officer or hoard 
charged with the duty of conducting any election'’, emphasis added] & 10240 [establishing duty of City Clerk to 
prepare ballots and other precinct supplies for municipal elections].) Tor example, the San Luis Water District, 
referenced above, conducts its own elections. So does the Eastside Water District. 
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a similar relationship or control over the slate-created governmental entities within its 
boundaries, and therefore should not be held accountable for their compliance or non- 
compliance with the mandates of Section 5 or the Voting Rights Act. These are state 
agencies, not county agencies, and the State of California is not covered. 

Also, Merced County has been a covered jurisdiction for 30 years. During 
that time, it has had a long record of compliance with Section 5. [See STAPS Report, 
Exhibit B.) Nevertheless, in light of the relatively minor changes that have been deemed 
to require preclearance, it would be virtually impossible for anyone to guarantee that the 
County has submitted for preclearance absolutely every change that it has made in the 
past 10 years, a current requirement for bail-out. (42 U.S.C. § !973b(a)(l)(D).) 
Therefore, Merced County requests that the Committee consider amendments to the bail- 
out procedure to include a “good faith” element to the criteria in 42 U.S.C. § 1973b(a)(l), 
so that historical instances of inadvertent or trivial non-compliance are not sufficient to 
completely scuttle a jurisdiction’s efforts to bail out, provided recent compliance (10 yrs.) 
has been substantial and omissions promptly rectified. {Compare § 1 973b(a)(3).) 

THE OPERATION OF SECTION 5 IN CALIFORNIA STATEWIDE 
ELECTIONS DEMONSTRATES A NEED FOR ENFORCEMENT REFORM 


In virtually every California election, a covered county finds itself caught 
between the inexorable march of state-mandated elections deadlines for consolidation, 
precincting, printing ballots and other materials, and mailing of voter pamphlets, sample 
ballots, absentee ballots and overseas ballots, on the one hand, and the federal prohibition 
against implementing un-precleared voting changes, on the other. This is particularly the 
case because of tlie 60-day window given the Attorney General to pre-dear even minor 
voting changes. (42 U.S.C. § 1973c.) The Attorney General is authorized to expedite 
review, and will do so in some cases, but such expedition is entirely discretionary and its 
availability depends upon the burdens then facing the Voting Section. Thus, even a 
relatively minor change — like new polling place locations for a few precincts — can put a 
county in a very difficult position as it waits to see if it can implement the needed 
changes, This situation perpetually puts California’s four covered counties at risk of 
expensive litigation. 


For ex;iniple, in the ordinary course under California law, county elections officials will not know what 
is going to be on the ballot until shortly before die final 60 day window for obtaining preclearance before an election 
is conducted. Local jurisdictions in a county can consolidate their elections and or consolidate wifli statewide 
elections under appropriate circumstances, which elections arc then conducted by the county. (Cal. £lcc, Code §§ 
10400. 10401 & 10403.) The deadline to request consolidations, however, is only 88 days before the election (Cal. 
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In addition to normal complications, Section 5 has been abused in the State 
of California in recent yeai's by plaintiffs using the covered counties as a lever to try to 
interfere wilh controversial state policies. The State of California is not itself subject to 
the preclearance requirements of Section 5. But because Merced and the three other 
counties are covered, California is required to pre-ciear any changes in state election law 
that would be administered in those counties — meaning just about every change to 
generally-applicable state election law. {Lopez v. Monterey County (1999) 525 U.S. 
266.) In recent years, this requirement has resulted in the use of Section 5 litigation as a 
means to try to block controversial slate elections. A recent example graphically 
illustrates the nature of the problem — litigation related to California’s 2003 recall 
election. 

The entire recall election was subject to an extremely expedited timeline as 
required by the California Constitution. On July 23, 2003, Secretary of State Kevin 
Shelley certified that a sufficient number of valid signatures had been submitted in 
support of Governor Davis’ recall, The next day, Lt. Governor Cruz Bustamante fulfilled 
his constitational duty to call a special election for the voters of California to vote on the 
recall. Pursuant to Article 11, Section 15(a) of the California Constitution, such an 
election, had to be held no less than 60 and no more than SO days after Mr. Shelley’s 
certification. The date set for the election by Mr. Bustamante was October 7, 2003 — the 
last Tuesday available within the authorized window, and only 76 days after the recall 
petitions were certified. Such a timeline was just barely more than the maximum time 
provided by law for pre-clearance of a voting change, 60 days, provided no additional 
information is required by the Attorney General. (42 U.S.C. § 1973c; 28 C.F.R. § 
51.9(a).) In addition, Merced and other counties were already preparing to conduct a 
consolidated election for local and special district offices less than 30 days later, on 
November 4, 2003. 

On August 20, 2003, the County of Merced submitted a request to the 
Attorney General for expedited preclearance of several very minor changes in its election 
practices. Merced County did not consolidate or otherwise change any precinct 
boundaries; it ^ change 13 polling places and two polling places were converted to 


EIcc. Code § 10402). Only after the consolidated elections are known can precincts, ballot styles and polling places 
be adjusted and designed to meet the requirements of the consolidated election, (Cal. Elec. Code §§ 10408, 10409 
& 10410.) As a practical matter, this cannot reasonably be accomplished much before the final 60-day preclearance 
window begins to run. Then, as the jurisdiction awaits the decision of the United Stales Attorney General, 
California’s statutory elections timetable proceeds apace, placing a covered county in the untenable position of 
preparing to implement the change assuming it will be precleared, but not being “so prepared” that it is unable to 
respond to an objection or risk issuance of an injunction. 
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mail-ballot precincts by operation of state law. Five days later, however, plaintiffs filed a 
pair of suits against Merced County and Kings County in the U.S. District Court for the 
Eastern District of California seeking to enjoin the conduct of the election in those 
counties. Plaintiffs named the State of California as a co-defendant. {Hernandez v. 
Merced County, California, CIVF-03-6I47 OWW (DLB); Gallegos v. State of 
California, CIVF 03-6157 REC (LIO).) Stopping the election in any of the Section 5 
counties would impact the election for the entire 51316.*^° The suit alleged that Merced 
County had consolidated precincts for the recall election without preclearance. But, as 
mentioned above, it had not. The complaint also alleged that that Merced County and 
Kings County had failed to seek preclearance of other changes that would be 
implemented. Not true. Five days before the suit was filed Merced County had 
submitted the few changes it was implementing for pre-clearance; Kings County had 
already filed a pre-clearance request as well.'^‘ 

The lawsuits were finally dismissed when all of the counties’ proposed 
changes were precleared on September 2, 2003. less than two weeks after the submission 
was made and more than a month before the date of the recall election. Nevertheless, 
despite the fact that Merced County was complying with Section 5, because plaintiffs 
sought an ex paite temporary restraining order, Merced County taxpayers ended up 
fooling a significant bill for the litigation. 

As mentioned above, mo.st jurisdictions are compliant with their obligations 
under Section 5; inadvertence is the cause of most non-compliance. Few jurisdictions 
would willfully refuse to seek preclearance of a proposed voting change if the need to do 
so is called to their attention. Under such circumstances, a potential plaintiff can almost 
invariably obtain the very remedy available in court-submission of the change for 
preclearance — by the simple, and far less costly, expedient of calling the need for 
preclcarance to the attention of the jurisdiction. 


There was a widespread belief at the time that if the recall could be postponed until March 2004, when 
the normal state-wide primary was to be held, that Governor Davis would be benefited by unusually high 
Democratic turnout. It was widely' expected that opposition to President Bush’s re-election, and a desire to 
participate in choosing a candidate to oppose him, would bring anti-recall Democrats to the polls in record numbers, 
whereas Republicans would have far less incentive to vote in a presidential primary that was largely uncontested. 
(See Foley. “March 2 Prime for Davis: Analysts Say He’ll Benefit Most from Delay with More Party Votes 
Expected and Time to Raise Funds.’’ Orange County Register (Sept. 23, 2003). available on LexisNcxis.) 

"" See U.S. Dept, of Justice, “Notice of Preclcarance Activity Under the Voting Rights of 1965, .Xs 
Amended” (Aug. 21, 2003), uyailable online ai httu;//v.'ww.iisdoi-aov/ciV'vQting>'notices/vnote082 lG3.html [last 
visited Sept. 26, 2005] (Preclcarance Submission No. 2003-2956). 

As mentioned above, in a lawsuit brought imder Section 5. alleging that required preclearance has not 
been obtained, the normal remedy is an injunction against the enforcement of the challenged voting change and an 
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Merced County therefore respectfully requests that the Committee consider 
amending Section 5’s enforcement provisions to accord a jurisdiction reasonable notice 
and an opportunity to respond to an action either by indicating compliance with the 
preclearance requirements or by promptly curing the deficiency. The lawsuit would then 
be dismissed promptly without tlie necessity of further litigation once preclearance is 
obtai ned. 


CONCLUSION 


On behalf of the County of Merced, we thank you for considering these 
comments and observations. We look fonvard to working with the Committee to achieve 
the reforms described above that will keep the Sections 4 and 5 true to their important 
purpose and stronger against possible constitutional challenge. 


Sincerely, 


1 -^ - /?7 


Margitbpitc Mary Lconi. 

// 

MML/CES/slf 




Robert Naylor 


Christopher E. Skinnell 


Enclosures/Attachments 

cc: Stephen M. Jones, Merced County Auditor-Recorder 

Ruben Castillo, Merced County Counsel 


#1965.02 


order to seek preclearance from the Department of Justice or the D.C. District Court. This is because unless such a 
challenge is brought in the federal District Court for the District of Columbia — which it need not be (sec Lopez v. 
Monterey County (N.D. Cal, 1994) 871 F.Supp, 1254) — the court hearing the case will lack jurisdiction to determine 
the merits of whether the proposed change should be precleared. (See Lopez v. Monterey County, supra, 519 U.S. at 
24.) In other words, the remedy for failure to seek preclearance is typically an order to seek preclearance. 
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U>S. Deparlmi.. . of Justice 
Civil Rights Division 


30 


Ofliet of the AsiixtoM Alwmty Gewnl 


Wathffitrptt, D.C 20530 


Hr. KennetJi L. Randol 
Merced Coimty Clerk 
2222 H Street 
Merced, California 95340 

Dear Mr. Randol; 


APR 73 1992 


This refers to the radistricring plan for the board of 
supervisors In Merced County, California, submitted to the 
attorney General pursuant to Section 5 of the voting Rights Act 
of 1965, as amended, 42 U.S.C. 1973c. We received your responses 
to our request for additional information on February 3 and 18 
1992. 


We have considered carefully the information you have 
provided, as well as information from other interested parties. 
The 1990 Census reports that Hispanics constitute approximately 
one'-third of the county's population, and that the Hispanic share 
of the county's population grew substantially during the 1980 a. 
under the existing districting plan, tne Hispanic share of the 
population is greatest in District 2 , where Mispanice currently 
comprise about 42 percent of the population. During the 
redistricting process the county demographer's alternative plans 
showed that Hispanic voting strength in that district could be 
increased to more than a majority of its population by 
eliminating the fragmentation of the Hispanic community around 
the City of Merced and by including the City of Livingston in 
District 2. Members of the Hispanic community, as well ea 
persons from the black community, urged the adoption of a plan 
that recognised the increased minority population in the county. 


The county, however, rejected the approach to x-edistricting 
developed by its demographer and has suhaittsd a plan in which 
Hispanics are not a majority of the population in any district. 

We have reviewed the county's stated reasons for its decision and 
are concerned that a desire to protect the incumbent supervisors 
may have prevailed over the interest of providing minorities an 
opportunity to elect their preferred candidate. Incumbency 
protection may in the appropriate circvimstanoes be a proper 
redistricting goal but we cannot preclear a plan where such 
protection is obtained at the e3q)ense of recognising the 
community of interest shared by insular minorities, see, e.g., 
Garza v. L oa Angeles County , 918 F.2d 763, 771 (9th Cir. 1930), 
c ert, den ied, ill S. Ct. 681 (1991); Ketchum v. Byrne, 74 a F.2d 


1398, 1408-09 
(1985) 


Rsesivad Oci-ll-Qg OSiCapm 


(7th Cir, 1984), c ert, denied . 471 U.S. 


m-t 


From-zasrzsssoo 


l- 

TtHUSLSEK MERKSAliER ~ 


Fags QE 
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Under Section 5 of the Voting Rights Act, the submitting 
authority has the burden of showing that a submitted change has 
neither a discriminatory purpose nor a discriminatory effect. 

See V. United States. 411 U.S. 526 (1373) | see also the 

Procedures for the Administration of section 5 (28 c.f.r, 5 I, 52 }- 
In light of the considerations discussed above, .i cannot 
conclude, as I must under the voting Rights Act, that the 
county's burden has been sustained in this instance. Therefore, 
on behalf of the Attorney General, i must object to the submitted 
redistricting plan. 

we note that under Section 5 you have the right to seek a 
declaratory judgment from the united states District Court for 
the District of Columbia that the redlstrlcting plan has neither 
the purpose nor vill have the effect of denying or abridging the 
right to vote on account of race, color, or membership in a 
language minority group. in addition, you may request that the 
Attorney General reconsider the objection. However, until the 
objection is withdrawn or a judgment from the District of 
Columbia Court is obtained, the redistricting plan continues to 
be legally unenforceable. Clark v. Roemar . m s. ct. 2096 
(1991)? 28 C.r.R. 51.10 and 51.45. 

To enable us to meet our responsibility to enforce the 
Voting Bights Act, please inform us of the action Kerced County 
plans to take concerning this matter, if you have any guestlons, 
you Should call Mark A. Posner (202-307-1386), an attorney in the 
Voting Section. 


C/% 


Sincerely, 




^ John R, Dunne 
Assistant Attorney General 
Civil Rights Division 
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MERCED COUNTY 

BOrRD~OF SUPERVISORS ' 

2222 -M* STREST ■ MERCED, CALIFORNIA 65340 • TELEPHONE (206) 385-7366 - FAX NO. {209) 385-7376 



AWKLINGER WYATTIJUB" davenport MICHAELBOGNA DBANrariBRSON JERBT CBANION 

CbftImiUS nMOiatMst TUnl tUobial Poarih 

m"*"!^**”** Atvaier Httatu- Dm PJt» 


KBNNETH L, SiANDOL 
Coudlg^ Cl«rfc 
Menad 


AprU 14, 1992 


Mr. John R. Dunne 
Assistant Attorney General 
Civil Rights Division 
U.S, Department of Justice 
Washington. D.C. 20530 

Dceu: Mr. Dunne: 

This is to acknowledge receipt of your April 3, 1992, Utter of Objection regarding the redistrieting 
plan for Merced County, California. 

Your letter and subsequent conversations with your staff have claiificd the options available to the 
County. The options of seeldng a declaratory judgement from the U.S. District Court, requesting 
Attorney General reconsideration or developing a new plan were discussed at the Merced County Board 
of supervisors meeting on April 14, 1992. 

In a unanimous vote, the Supervisors decided to develop a new map proposal to be forwarded to yog 
for formal review as soon as possible. In addition, the Board has decided to move the primary elections 
for both County Supervisors and members of the Central Democratic and Republican Committees to 
coincide with die November general elections, providing preclaaranoe is achieved . Subseqtient run-off 
elections, if required, would be held in laic December 1992, or early January 1993. 

It is oui intendon to ensure everyone in Merced County has an opportunity to offer iheir ideas regarding 
the redistricting of supervisorial boundaries and believe the effort will produce a plan that meets Section 
5 criteria and your staff recommendations. We do ask that you give our new pioposal expeditious 
handling when received, 


Ken Randol, 
County Clerk 




Rec9iv0d Oct-ll-CS OSinapm 
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iSli'>94~-14 BQMK HEJUbTS J^SKSfCir OV MlSStCSSi eSOSUfST 

tipeiii Betioii ef Supaxvisor Sscvttupoxt, sfta»&dc£ ^ SiapvxvlsQX 
sofam# £u3.? 9«xxi«d# tlki» BoAxd appcevtttt »Bd autbexiatta thm ChairDAa 
to aigs Coatxaot wo. 3Q4T wltfc cwaa^l Jehaaafi., e.!f. to pxo^ida 
SpoBoli Xbsrapy Sarvleaa through Soma Soaltti. Jk^aBoif o£ |£«read 

Oeuatj^a 

&3raas XlingaXf Bai^aapoxfe, Bogna^ PataraoB^ O^Baaiea 


92-04-3.4 KCOSap 

Upos aetioa of fiuparvlaor Bogaa, saoeaftaa b; sttpax^iaor 
duly o«rriad« tha Board authoriiaa Maroaa coiusty otfleo 
e£ Beoaonio aad Btratagle Davalotmant (MCCBBP) to aubslt an 
Bpplloatioa for Solioltatloa for cooparatlvo Agsoamoat Broooaal 
CSCAP) 02-1 for ooatlauod fuaalag of tta California Cantral Vallav 
contract Breeurament centar to tha papartaant of nafaaaa and 
daalgaataa Daputy County akdalnlatrater Karan Prantlaa aa tba Maroad 
County rapraaaatativa to alga said applleatioa. 

Ayass Xliagar« Davanpert^ Bogsa^ Patarsoa. O^Baaioa 


03-04-14 Boaufi or anantuxsoftS-Badiatriotiag 

Adalnlatratlva sarvloaa oiraotor Jaaat Kogan atataa subaaquant 
to posting of tba Xgsnda for tba Board Msating of April 14. 1092 , 
tba naad for aetioa aroaa ragafdlag tba raapoaaa froa tba 
bapartaaat of Justiea on auparvlaorlal radiatriotlag. 

crpoa notion of suparviaer O'Banien, aasesdad by suparviaer 
Pataraoa, duly oarrlad, tba Board datamlnas that tba naed to taxa 
action ea an itaa xagarding tba lattar or ebj aetioa froa caa 
Juatlca arosa artar tba aganoa was posted and plaess 
tbs itaa oa tba agenda for eoaaldaratlen. ' 

Ayes; Rlingarr Davenport, Bogna, Peterson, O'Banioa 

Opoa aetioa of Supervisor Davsaport, sesoadsd by SuBsvvisor 
aom, duly carried, tbs Board ratifies the aotiias *^0^ tSJ 
Uodiatrioting Oo-aittso and direets staff to pr««e a mao 
iaeorporatlng tlio sopartmoat of Justice criteria as foiuous? ^ 

Population bigbost peresatag® Hinpanie 

2* Xnoludo tbs City of Llviagsten In Buob a distriot. 

3- Avoid fragasatlng tbe Kiapanio ooamunity in and around 


Rstaivsii Ost-ll-Pg O&;0Spifi 
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f 


«. csrsate at wi^bou^ xagarA fe© feb« s-asiaa^eaa o£ 

s-apesrpiaora* 

aata » pis&Iie ataa^iag ^cll aa. l«9a, at Ssae p.a.i sata 
Supa^iaaxial pximaary aad tha ftapubXie&a/Oaiaoeratls Partp cantral 
eoMmittaa alaatiana Safcaa td aolaelJla wifcft; iSAVanba^ia fianaxal 
•up*rviBorial fiiafcxieta,* kismets 
aotificatioa be scat to tlia oapartaaat of ^ustiea of today *» aetioa 
wd forwaxd doous^mtotioa of action with tha draft map and 
^*2f*J^T**T fixat raadlng of tha ordlnanoa adopting a nav 

sadiaferietiag map for hprll at, I9aa* at lisoft a.s. ^ 

Ayaas Kllagar^ Oawanport« Begaa^ 9ot«raon« O’Banioa 


98-9«-14 PlJUentxiro-Pumile Vaarlag 

SB* tijM Md data proviottaly a«t for a puniia taariaa to 
eoBsldor Zona Coda Taxt Amaadmant Ka. 9Z-1 auhmittad by Mow C^ury 
xavostaont^ Iao« aa ordiaaaoo bo xaand citaptar I8*h4ft. B*-i«-sooo 

alnol-jamily n.aidaaoa Zoao, caotloa o/a.oVo, 

tnozaaoa tha aaslmum dvailiag building balgbfc from 
17 faat, 1 »tory, to 3o f«at, a atorlaa la tba County ef^iCaraad. 

Oirootor Kobart amith roquaatn tba Board opan and 
ooatlnua tho pubiie taaarlag to an* 1 » 92 , to allow adacmata 

time for tha Mualolpal havlaory couneila to provida inputs 

opaaa thd publlo hoariag and adha if thara ia 

motion of Soparvlooir Bojaa, .aoondod by Snoorvlsor 
Ayaas Kllngax, bavaaport, Bogaa, Pataraon, O’Baaioa 


BOBDXWIBTOW-cirdiaanea Mo. 


82-B4-14 PLAKWIMO/AflaLBY BSTATBfl 

1407-Pttblio Saariag 

ri .ooofa.n„.*,s\Sii!: 


lo 


Rasaivsd Oet- 11-US OSiOaptn 
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laplos^«at IH&98S}, saiB&B 6«£'vis<iii 

?ia* r«e Faasuarsf xwits Msdioal Aid Aapost for ic«re»d 

Flae. 

saa J^oaquia Taiias' Agaioul^afal Wat^ar eaaaiistca r«£ Aa^ova 
oa Be«moai«$ of tba 1«9& caXifasala oa Ban Je&^ia 

¥a11«s^ AgrioAl'taf* &bA Kslatad Xadantria*, Beafd a£ SUftArviaass- 
Xnfexmnbioa^ 

Oitf af ^nirlaolc rni ftnnolutioa of th« tuslook Git? SOttSeil 
la Buppost of SeuthoEA PActlfie SBaaangrax toil e«Jrvia«« Board o£ 
B^arviaera-XaferaatieB . 

Stoata eouaty euparviaar x. itoisrlea Jobaaaaaaa& ras 
oppoaitios to attaapt hy csac or t&a La^ialatitra to iapoaa ragioaal 

^o^rsaaiaBt# S8AC. 

Offisa of tba Saoratary of atofca rai Te&lng Byn^osa aad 
rcoQodnroB aanoi Mooting not for April Z2^ 1992, Beard of 

Suparviaora-Xaferaatlon. 

state Ceatrellar r«s Allaeatieaa to Oartaln Ceuntlaa for Snow 
Aanoiral a&4 Cor Koa^ nainfall and atom Danaga purouaat to tba 
Bsovialeaa of aaoa. 2110 and siia.s straata and Hlghwapa ceda for 
tta 1099-99 flaeal Voar, Board of auporoiaora-InformatioB. 

Bucaau of KaelaBatiaa rat HlAhua Fish Hatehary ragiatara 
racord yaar far dtaaXbaad, Board of Buparvlaora-laforaatloB. 

Ayaat Xllngar, fiavanport, togna, PataraOB, O^Baaioa 


92-04-07 BOARD OF aCFBAViaORB-lOSl Buparvlaorlal 

ItoappertioaKont 

Thm Beard plaeea tbe letter fren tbe U.d. Tuetiee Departaent 
eeaearaiag tha 1991 Suparviaortal RaapportioaaaBt ea ttaa Beard ef 

aupervlaors Agenda of X4, 4992. 

^vsaeatt Klinger, Davenport, Began, Petereea, O'Baaien 


92-04-07 rba Board reoaaaaa at 4847 p.a. vith all aaabaea 
Pf*atnt to aaat la Cloaed seaaioa to eontlaue dlseuaaleaa nuranaat 
to Sevaranaat coda flaotloa 54S5S.9. Tba Board raeoavaaaii at 5*37 
p.a. witb all aaabara praaaat. 


99-04-07 BOARD OF BDPBRFZaORS 

Ronppesti.esuaaBt 

conaty Myers etatea it appaars Maroad 


1991 Bi^ervieorial 

Co-uaty baa rasaivad 
22 
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Conaoilii aaS ttay *r« supporting the proposal *t this tin*. 

Mr. anltk re-elKee the etett report etd eavisea the PleKBlM 
csuKlasioa nsproeea the loss coas Te*t uaBdnaEit so. sl-i with 
flaAiagse 


«h* ehnl^B nskn i* there la Bspoae wlehiag to epenk In fewor 
of or opposition to the sona coha Te*t uandaent »o. M-i.. 

»toa-®eealaaBt ena Dlraotor of Sew Canturw laveatmasfca Joe 
•nrrelEO apaaks la favor of the projoet. Mr. eoaraa alorla of the 
FiaiMiaa MualelpRH AdvlKQzy ceunoll «iao apaajca la £ftve^. 


Opoa xotlen ef fiuparvlsoc O'Butleap sftoaadad by Supasviaer 
®“*^**'*®*‘# duly earriadf tba Seard aakaa tba Eavlroanantsl 
aaa«xr»&a«tiaffi -bhat Sana Cada Taxa AmandAaat ao. 94-1 vill aay* sq 
• ifTBi^iaaab a£f«o% oa bha aavicoomant aafi tba projaot las 
%bara£ora« aot atibjaet. to cegA aooex-dlag to fiaotioa 15061(b}C^)> 
ayass Kllagasp Oavoaport, Begaa, Pabaraosp 0‘Baaloa 


Opea motion of auparviaor Poiioraon, aaeoadad by Suporvisef 
duly oarrladp baaad oa Cladlaga tba Board approvaa zoaa 
eoda laat Amaadmaat ao. 92 - 1 , waivaa furthor raadlng ana adopts 
Ordiaaaoa No. 1410 . ^ 

Ayaas Xliegarp oavaaport, Bogaa, Pataraoa, O'fiaaioa 


94-04-2S BOARD OF BTOBRviaoHB-Hodiatr letlBg/RaapportlowaoBt- 

Fublie Soaring 

the time end date ptavlooelp sat for a publlo haarlnd to 
eonsidor AS obdisamcb EaTABiiasisa boo»i>a*i*b or BormviB^ua. 

OISTRfers fS MBBCED COOWTr ASD REBEAttse ORDIBAMOB BO. UTS. 


eoaaultaut -Teha vowlsr rovieva bbs 


Redlstelotlng committee end eriterin uVed ’^“djv.l’piog m’^nn »p 
e. set forth In the letter from the Depertment of on.tloe. 
PowlM furtbar ravtowa tba Canaua Blocks and adjuatBsata to tba 
5?? psopoaod dlatrlets. a* mtmfa a dlaferiot 
(Dlatriot 1) vitb a 6l.6% total nlaerity aad 5900% Slspaale 
Bopulatioa has boos oraatad with this aapo ' 

County counsal canals Myara ravlass tba lattar raeoivod from 
Btataa tba oritaria liatad was uaad 
tba Radiatrictiag Coanittoa la davaloplng tbs aaw map. Ba 
is eouaaal’a opialoa tha sap praviously submittad by tha 
City of CuatiBS doaa aot aaat the eritarla liatad la ths 
Bo also ravlawa tao California Elootioa Cod* floction 3 iooo!‘ 

rylawa the fsao Supervieorinl Hap. 
Supasrriaor Kiingar raguasts tha racord to rafiaot all toatimoaf. 


RsGSivatl 0 Gt-lI '06 IJSiBSpin 
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aap CxroB fell* Sit? of Ouatia* otbar doeumanfes r«o*iv«d 
at tbe pravioua liaaxiag’ !»• iRcerposatad iate tbia baaria^r b« 
rafatraaead and mada past af feba saao?*. Supas^isas lElia^fab saads 
earraapondanea ?aoalv*d from vlatoa Xaalaipal Ji.dviaeK? Souaail# 
Clfe? of HtvataSf Santa Hail* Cbaabar of Coaoia^oa and Loa Ba&oa 
Sliaaibaf of Samar ea. 

Tba Cbaisaan asks if that# i« aapoba vlabiag to apaak ib. favor 
of or opposition to tbs radlstsiotino nap., 

JUd? Cittba raprosanting il Coneilio stilsmits 21 Soneillo 
ret'isieB to Conat? Plan A Nap witb a $0% Hiapanio Posraiatiea in 
wBisn oiatriot i bas boan radrawa. Sha atatos tba? ara prasaafel? 
workinf oa aaotbar nap with a 6S% Hiapaaie Population and ra<(ua8ts 
aa? daoisloa ba proloagad uatli tnat nap eaa ba auh&lttad for Board 

«ravi«tr« 

Maria Basulto, chalroan of tho Cbieaao Latiao Satioaus of 
Modaato atataa aba haa baaa iavolvad in providing tba SI Coneilio 
with data to ba uaod in eraatisg thaaa napa with bispanie 
population and raviawa tha Isauao of tba Latino comnunity 
throughout tba atata. 

Atvatas Cbantaar of Sawaarea Bvamitiva biraotor Varri Saalay 
raads lattar datad April 24« ioaa from chanbar Pcaaldant Mika 
Copaland trhloh raquaata tba Board oonaldar davaloplng additional 
altarnitiva naps that addrasa tbraa spaoiflc criteria. 

javiar vuantas atataa ha is Iavolvad in nan? biapaalo 
organisations and faals his oonmunifey baa not baan rapzasantad and 
hopaa to saa tba hiapaaie issuaa being not and supports tbs 5S% 
blapanlo population map. 

Gilbert Ogaan requasts tba Board giva considaratien to tha map 
aubmlttad h? Bl Conoille and raguasts a transcript of today's 
baasing bo provided to tbo El Conoille. 

Gloria Sandoval rogueoto the neat public aeetlng be held in tba 
avanlng for tba oonvanianos of othar raaidaats and faala tha Board 
should foeua and inoroaae on voter participation. 

City of oustlna Managor Mark Molvllle urges if any further 
publio baarlnga are bold, tba Board eoaduet them during svening 
hours. Be states tha nap aufanittad by the city of sustine was 
intaadad to maat tha eritarla as it was pamoivsd by tha City and 
raviaws tba city's points of disagraeaaat. 

Gana Stsaia stataa tbera ara fiva suparvisora to rapraaant tba 
aatira County and faals thara has been too auob aapbasis on 
wofatraide or aaatsida supervisors. 

Conrad Gloria of Plaaada speaks in favor of the El Oonoilie 

11 
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3 C«p. 

K& ’faxsam aewaks ift eiap®«rfc o* th* f»«»a tfe« Dapksrtmasfc 

ia raws Coaaty «a« davalop »a approprtat* rnmndata t&at 
£«-llow» fek* ©©aafelfe^ktaa- 

elifd sfe©£fla stata* ha aupparha hha flash sap suihBiihhsd aad 
£«© 2 ,H hha Soasd should not dalay ia ttaki&9 a ase4*ida» 

aide Baaaeai and Bd Mltflhall auggsst tha Count;? rstura t® tb* 
uapartmaat of imatiac and ask for a dafinlta 
lottar as to shat Is raguirad of xaread County at this tiaa. 

xhs cbaiman oloaaa tha publlo haariag. 

fha Board ravlasa tha thraa maps suhnlttad. 


7lia Board racaasas at xrsso p^Bf and rsoouvenas at a.$05 p«a 
vith all nanbara praaant. 

following diaeuaaioh and upon motion of supazvisor Sogna« 
saoondad by supaxvlsor Bataraon# duly sarrlad* tha Beard oentlnua* 
tha puhlio haaring until Wanday* May A, 1998, at a:Oft p.a- - 
ayaaa Klingar, Davaapert, Bogna, Pataraon, o* Hanlon 

Open motion of suparviaar havanport, aaoondad by Buparvlaer 
Begna, duly earriad, tha Board walvas furthar raadlng of tha 
proposad ordinanaa and sata aaRond raadlng May 5, 19»2, at 11)00 
a.n <3 adopts tha Bl Coneillo Raviaien to county Plan A. and raguasts 
any additional maps to ha oonsldarad ha prsaantsd to ths Board by 
Friday, May i, l«»2. ^ 

ayas) Slingar, havanport, Bogna, Potarsen, O'Banion 


93-04-3S CORSEaPOVDEVCB 

Upon motion of supartlaor Davanport, aaoondad by supsrylsor 
j^atsrsen, duly earrisd, tha Board plaoas tha following 
Hiaoalla&aoua corraapondaaea on £lla> 

nihrary ro: Oroliar national library Week Grant hpplieatien, 
hihsary. 

Library rex Library servieas and Censtruetlea hot Grant 

Proposal, Library. 

La Scand Union Elsmantaxy Sehool Distriet rsi fourtaan Day 
Motiea of Propeaal to Xmplamsot Davalopsr fsaa, Boasd of 
SuparTisor8“-£nf ormatien . 


Reeeivad 0ct-ll“0S DEsOQpm 
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U.S. ueparimeai 


Civil Rights Divisiwi 


roimgSecUtm 
P.O. Box 66J28 
Woihmglon, DC 2003i~6m 


FAX TRANSMITTAL SHEET 


Date: Sgp. 2, 2003 

Name; Mr. Chris Skinnell 

OrganlaaHon: Neilson, Merksamer, Partinello, Maeller & Naylor, LLP 

FAX No: 415/388-6874 

Off. Phone: 41 5/389-6800 

From! Name: Suzanne Stafford 

Organiaatlon; USDOJ/CRTA/oling Section 

FAX No: 207/307-3961 

Off. Phone: 202/514-6197 

Subject; The Section 5 Submission Tracking and Processing System (STAPS) Report that 
you requested. 


Number of pages Iraosmilted (inclDiiing this sheet): 

( 30 Pages maximum ) 


Received Sep-'[)2-03 lliElam 
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U.S. Department f ’ Justice 
Civil Rights Divisibn 


Voting Section - NWB. 

9S0 Pennsytvoaia Avemie. N. W. 
Waakmgton. DC 20S30 


September 2, 2003 


Chris Skinnell 

Neilaon, Merksamer,. Parrinello, 

Mueller & Naylor, LLP 
591 Redwood Highway, #4000 
Mill Valley, California 94941-3039 

Dear Mr. Skinnell: 

RE: Section 5 Submission Tracking and Processing System 

(STAPS) Report 

Attached please find the records you requested regarding " 
copy o£ Merced County, California’s Submission Tracking arid 
Processing (STAPS) Report dating back to 1972." 

Please feel free to contact me at (202) 514-6197, if you 
have any questions. 


Sincerely, 

Suzanne Stafford 
Paralegal Specialist, 
Voting Section 


Received Sen-[l2-03 !l:51afti 
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3at® : 09/02/2003 
rime: 10:06 AM 


BUi3SSia»aieri xsracitiog ana S'XuaetiMJ.uy iajat.'stm 

PAS' ind Curr®»nt Submissions lieport ’-ublic 


Selactad Report Dafe©s0l/0l/l972 TO 09/02/2003 Selected CA 
Selaeted Staff s Jurisdictions MERCED 

Selected First Due Out Dates 


STATE ; CA 

COmn'Y : MERCED 

SUBJURISDICTTON: ATWATER ELEMENTARY SCHOOL DISTRICT 


Sub Nitmber: 1994-3511 


Description 
Change Type Code 


OPEN ; None 
CLOSED; 


Deannex 

Change comments ; 


Act/Ord 

Number 


Act/Ord Date 0£ 

Date Action Action Code 


08/26/1.994 

lO/lS/1994 

10/25/1994 


Sub 

Add info reed 
No obj 


STATE: CA 

COUNTY ! MERCED 

STIB:,TURISDICTIOHi ATWATER BLEMENTARY 


SCHOOL DISTRICT 


Sub NuiTiber: 2002-2951 


Description 

Code 


Act/ord 

Act/Ord 

Date Of 


Number 

Date 

Action 

Action Code 


OPEN: None 


CLOSED) 


Annex 2002 

Change Comments s approved by the Merced County Committee on 
School District Organization on 2-12-02 


OS/lS/2002 

07/09/2002 

07/1S/2002 


Sub 

Add info reed 
No obj 


Received Sep-0?-n3 II :51am 


Frcm-2I)Z 307 3961 


Tq-HIELSEN M6RKSAI»t'R - 


Page (14 
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laCe: 09/02/2003 
■ime: 10:06 AM 

selected Heporb Date801/0l/l972 
ielseted Staff : 

Selected First Due Out Date: 


Jid Current Submissions Report ublio 

CO OS/02/2003 Selsoted CA 

Jurisdictieas MERCED 


STATE : CA 

COUNTY : MERCED 

SXJBJURISDICTION: DELHI ELEMENTARY SCHOOL DISTRICT 


Sub Numbers 1993-02S5 


Deticx'iption 

Code 


OPEN: 


None 


Act/Ord 

Number 


Act/Ord 

Date 


Date Of 
Action 


Spcl election 

Change Comments; 6/G/93 


Dissolve jur 
Change Comments : 


STATE; CA 

COUNTY ! MERCED 

SUBJURISDICTION: DELHI UNIFIED SCHOOL DISTRICT 


Sub Number; 1993-0254 


Description 
change Type Cods 


Acc/ord 

Number 


OPEN: None 
CLOSED: 

Crbe spcl dist 
Change Comments'. 


01/2S/1993 

03/23/1993 

03/25/1993 

01/25/1993 

03/23/1993 

03/25/1993 


Act/Ord Date Of 

®atft Action 


01/25/1993 

03/23/1S93 

03/2S/1.993 


Action Code 


Sub 

Add info reed 

No obj 

Sub 

Add info racd 
No obj 


Action Code 


Sub 

Add info reed 
No obj 


Received Sep-0?-03 n:51am 


Froiil-Z02 30/ 3861 


To-HIELSEN MERKSAMER - 


Page 05 
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Rate : 09/02/2003 SuiiiRia.{t$i-on XPacK^o^ aaci vroceaBing ayacsui isTAf. 

Time: 10:06 AM Pat and Currant 9uk»iis8i.ona fieporfc ,. ’ublie 

Selected Report Dates 01/01/1972 fO 09/02/2003 Selected CA ' 
geleefeed Staff s Jurisdictions MERCED 

Selected S'irst Due Out Date: 


STATE : CA 

COUNTY: MERCED 

SUBJTJRISDICTION: DELHI UNIFIED SCHOOL DISTRICT 


S^lb Number: 1993-2244 


Description Act/Ord 

Ciiaiige Type Code Number 

OPEN: None 
CLOSED: 


Act/Ord Date Of 

Date Action 


i'ages j or 


Action Code 


Spcl election Referendum 
Cbange Comments: 6/8/93 


06/02/1993 

07/19/1393 

07/28/1993 


Sub 

Add info reed 
ND/no cb 


STATE: CA 

COUNTY: MERCED 

SUB«TirRISDlCTIONi DELHI TJNIFIBD SCHOOL DISTRICT 


Sub .Number; 1995-3933 
Change Type 


Description 

Code 


Act/ord 

Number 


OPEN: None 
CLOSED: 


Aet/Ord 

Date 


Dissolve jur do 1995 

Change Commenta: cemp. exemption frm. lapsaclon procedure 
for diet . 


Date Of 

Action Action Code 


13/07/1995 Svib 
oa/OS/1.99,6 No obj 


RL’celved Seu-Cli;-03 n:51ai 


r-rom-ZOZ 307 3861 


TO-NIELSEM JCJ^KSAMER - 


Page 06 
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late: 09/02/2003 Submlsp-'on Trscking and ProceBotns' Syesem isxAea; 

Pa? md CttPrant Snbmiasions Raport / utolic 

’ime; 10 : 06 AM ^ ( 

Selected Report Datei 01/01/1972 TO 09/02/2003 Selected CA 
Jeleeted Staff s JuriadiCtionj MERCED 

5aleekad First Due Out Datei 


page : 4 ol j j 


STATE; CA 

COUNTY: MERCED 

SUBJURISDICTION; DOS PAU03 JOINT UNION ELEMENTARY SCHOOL DISTRICT 


Sub Number: 1992-3584 

Description ACC/Ord Act/Ord 

Change Type Code Number Date 

OPEN: None 

CLOSED : 

Dissolve jur 

Change Comnients : consolidated with two other school dlsts 


Date Of 

Action Action Code 


08/04/1992 Sub 
09/24/1992 Add info reed 
lO/OS/1992 No obj 


STATE : CA 

COUNTY : MERCED 

SUBJURISDICTION: DUS PALOS JOINT UNION HIGH SCHOOL DISTRICT 


Sub Number: 19S2-3S8S 
*•********•********•*••»»«»*■» 

Description 
Change Type Cods 

Ant/Ord 

Numhec 

Act/Ord 

Date 

Date Of 
Action 

Action Code 

OPEN: None 






CLOSED ; 






Consol jur 




06/04/1992 

Sub 

Change Comments i 

consolidated v 

i»ith two other 

school disLs 

09/24/1992 

Add info rend 





10/05/1992 

No obj 


Received Sep"02-03 ]1 ;51ani 


Froiii-202 307 3981 


To-flIELSEH ««KSAISR - 
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ate. 09/02/2003 Tracking ana vraceaaana 

Pa’ and Currant Subaissiona R^orC' Pubixe 
line; 10:06 AM ■ i 

elected Report Dafce;0l/0l/l972 TO 09/02/2003 gelaeted CA 

elected Staff ; Jariadlction: mERCBD 

elected Pirsfe Due Out Dates 

STATE: CA 

COUOTy : MERCED 

SOBJIIRTSDICTTON: DOS PALOS ~ORO LOMA UNIFIED SCHOOL DISTRICT 


Sub Number: 1992-3587 


Change Type 


OPEN; None 


Act/Ord Aet/Ord Date Of 

Number Date Action Action Code 


CLOSED: 


Consol jur 


08/04/1392 

Sub 


Change Comments; 

Of three school diats 

09/24/1992 

Add info 

reed 



10/05/1992 

No obj 


MOE 

At large 

08/04/1992 

Sub 


Change comments : 


09/24/1992 

Add info 

reed 



10/05/1992 

No obj 


Num of offcla 


Oe/04/1992 

Sub 


Change comments : 

7 -member board 

09/24/1.992 

Add info 

reed 



10/03/1992 

No obj 


Spcl election 


08/04/1992 

Sub 


Change Comments : 

S/2/92 

09/24/1992 

Add info 

XBCd 



10/05/1992 

No obj 


Spcl election 

Runoff 

08/04/1992 

Sub 


Change Comments : 

11/3/92 

09/24/1992 

Add info 

reed 



10/05/1992 

No obj 



To-KIELSEM fCRKSAMER - Page [18 


Rficeived 


Sep-02-U3 ll:5Uin 


Frori-202 307 3961 
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Jate: 0S/O2/20O3 

rime : 10 : OS AM 


Submission TracKing ana pxocasaang s^ysi^eaa. 

and Current SuLaisaiona Rapoxt^- Public 


Selaefeed Report Date : 01/01/1972 TO 09/02/2003 Selaetad CA 
Selected Sta£« s Jurisdictions MERCED 

Selected First Bue Out Dates 


STATE : CA 

COUNTY : MERCED 

SOTJURISDICTION: GUSTINE X7NIFIED SCHOOL DISTRICT 


Sub Humber; 1996-0351 


Description 

Code 


Aet/Ord 

Humber 


OPEN T Nona 
CLOSED ! 

Annex 

Change Comments s 10-4 95 
i>e annex 

Change Comments; 10-4-95 


STATE : CA 

COUNTY ! MERCED 

SUBJURISDICTION! HILMAR UNIFIED SCHOOL DISTRICT 


Sub Number: 1993-2328 

A*****iinV***«* **««**•** 


Description 
Change Type Code 


OPEN : None 
CLOSED f 


Spcl election Bond election 
Change Comments: 6/8/93 


Act-/Ord 

Number 


Act/Ord Date of 

Date Action Action Code 


1995 01/18/199S Sub 

03/14/1996 No obj 
199S Oi/lB/1996 Sub 

03/14/199S No obj 


Act/Ord Date Of 

Date Action Action Code 


06/02/1993 Sub 
07/29/1993 No obj 


Received 


Sep- 02-33 ll;51am 


FfMi-202 307 3961 


To-NIELSra MERKSAWiR - 
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3ate: 09/02/200i 
rime: 10:06 AM 



Pas iMd Surrent Suhaieeions Report - >ublic 


Selected Report Datei0l/0l/l972 TO 09/02/2003 Selected CA 
Selected Sta££ s Jurisdictioas mSRCHD 

Selected First Due Out Dates 


STATE: CA 

COUNTY : MERCED 

StrBCrURISDICTION: LOS BANOS UNIFIED SCHOOL DISTRICT 


Sub Number: 1993-2326 




******************* 

Change Tirpe 

Description 

Code 

Act/Ord 

Number 

Aet/Ord 

Date 

Date Of 
Action 

OPEN ; None 





CLOSED : 





Spcl election 

Bond election 



06/02/1993 

Change Comments ; 

; 6/8/93 



07/19/1993 

07/23/1933 


STATE : CA 

COUNTY: MERCED 

SUBJTIHISDlCTIONi LOS BANOS UNIFIED SCFIOOL DISTRICT 


Sub Nuinber: 1996-0350 


Daeeription 

Code 


OPEN : None 
CLOSJSDi 


Annesc 

Change comments: 1D-04-9S 
Deannex 

Change Comments: l.0-04->9S 


Act/Ord 

Number 


Act/Ord 

Date 


1995 


1995 


Date 0£ 
Action 


01/18/1996 

01/14/1996 

Ol/lB/1996 

03/14/1996 


Action Code 


Sub 

Add info reed 
No obj 


Action Code 


Sub 
No obj 
Sub 
No obj 


Received Sep'-02-03 II :51am 


FrDiii-Z02 307 3861 


TO-NIFLSEN MERKSAMFR - 
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Date: 09/02/2003 Subwlssion Tcacleing Mid Procsssins Sysfceas (.STAPb; 

Time: 70:06 AM Current Submiasions Seporejr- ' Public 

Salacfcad Saport DBtesOl/01/1972 TO 09/02/2003 Selected CA 
Selected Sta££ : jurisdictions {t^BSCHD 

Selected First Due Out Bates 


STATE ; CA 

COUNTY : MERGED 

SUBJURISDICTTONs LOS BANOS UNIFIED SCHOOL DISTRICT 


Sub Mumber; 2002-4773 

****-*-**'fe*ilr*****‘S/*«****'fr'Jr*#Sr**' 

Description Act/Ord Act/Ord 

Change Type Code Number Date 

OPEN: None 
CLOSED: 

Gen election Date change ' 

Change Comments : to statewide general election date 


Impl schedule 

Change Comments: extension of terms to .Irr^jlament election 
date change 


STATE : CA 

COUNTV ! MERCED 

SUBJURISDICTIONS MCSWAIN EIjEMBHTARy SCHOOL DISTRICT 
Sub Number: 1994-4526 


Description 

Code 


Act/Ord 

Number 


Act/Ord 

Date 


OPEN 8 N'one 


CLOSED: 


Date Of 
Action 


09/16/2002 

11/05/2002 

11/08/2002 

OS/lS/2002 

il/05/2002 

11/08/2002 


Date Of 
Action 


Annex 

Change Commence: 12-15-93 


Deannex 

Change Comments: 12-1S-93 


12/05/1994 

01/23/1995 

02/03/1995 

12/05/1994 

01/23/1995 

02/03/1995 


Page: 9 of 33 


Action Code 


Sub 

Add info reed 

No obj 

Sub 

Add info reed 
No obj 


Action Cud« 


Sub 

Add info reed 

No obj 

Sub 

Add Info reed 
No obj 


Received Sep-0Z-U3 ll;51a/ii 


f- rum-202 307 39BI 


ToH«IELSEN MFRKSAMER - 
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Date: 09/02/2003 ISubmii='‘=ion TsracJciag aad Pxoceasiag Systea (STAPS) 

Time: 10:06 AM Cuifsent Suteisslons Report- ' Public 

Selseted Report Dat«i0l/01/1972 TO 09/02/2003 Selected CA 
Selected Staff s Jurisdietions MERCED 

Selected first Due Out Dates 

STATE : CA 

COUKTY: MERGED 

SUBJURISDICTION: MCSWAIN ELEMENTARY SCHOOL DISTRICT 


Sub NiinibBr: 2002-2950 
******************************* 

Description. Act/Ord Act/Ord Date Of 

Change Type Code Number Date Action 


OPEN: None 
CLOSED : 


Deannex 2002 

Change Comments: approved by the Merced County Comnnittee on 
School District Organization on 2-12-02 


05/15/2002 

07/09/2002 

07/15/2002 


STATE; CA 

COUNTY ! MERCED 

SUBJURISDICTION: MCSWAIN UNION ELEMENTARY SCHOOL DISTRICT 
Sub Nuraberj 1994-351i 


Description Aet/Ord Aet/Ord 

Change Type Coda Humber Date 

OPEiY i Hone 
CLOSED; 


Annex 

Change Comments ; 


Date Of 
Action 


08/26/19.94 

lO/lB/1994 

10/2S/1994 


Rficeived Sep-C?-fl3 1I;51arn 


Froin-Z02 307 3961 


To-NIELSEN l-ffiKSAMER - Page 


Page; 9 of 33 


Action Code 


Sub 

Add info reed 
No obj 


Action Code 


Sub 

Add info reed 
No obj 
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:atE: 09/02/2003 
rime: ].0:0S AM 


rracitiag ouu = 

Pa,- »nd Current SubnissionB Repor^ ■ Public 


Selected Report Date801/0l/l972 TO 09/02/2003 Selected CA 
S.loctad Staff = crari.diction: merged 

Selected ?issfc Du© Out Datet 


STATE ; CA 

COUNTY : MERCED 

SUB JURISDICTION: MERCED 


Sub Number: 1993-0134 
********************** 
D' 

Change Type O 


OPEN : None 


CLOSED : 


Method slctn Mayor 

Change Comments: at Ig. 


spcl election Referendum 
Change Comments: 11/3/92 


Term office Mayor 

Change Comments : 2 yrs . 


Act/Ord 

Nximber 


Act/Ord Date Of 

Date Action 


01/19/1993 

03/18/1.993 

01/19/1993 

03/1B/3.993 

01/19/1993 

03/19/1993 


STATE! CA 

COUNTY: MERCED 

SUBJURI8D1GTION: MERCED CITY BLEMENTAHY SCHOOL DISTRICT 


Sub Number: 1994-4525 

*<tii*«t,t,1iii*1i*****-****'***'****** 

Description Act/Ord 

CJiange Type Code Number 

OPEN: None 
CIiOSEDi 
Annex 

Chanxje Comments: 12-15-93 


Deannex 

Change Comments: 12-15 93 


Act/Ord Data Of 

Date Action 


12/05/1994 

01/23/1995 

02/03/1995 

12/05/1994 

01/23/1995 

02/03/1995 


Action Code 


Sub 
No obj 
Sub 
No obj 
Sub 
No obj 


Action Code 


Sub 

Add info reed 

No obj 

Sub 

Add info reed 
No obj 


Received Sep-02-03 n:51; 


Froni-202 307 39Gt 


To-NIELSEN «RKSAMER - 
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tatec 09/02/2003 Subsn±Sffli.ois Tirac«ing aa* — 

pg_n.- Old Curreat Submisaions Report . *ublie 

'xme ; 10:06 AM j { 

!ol.e=t»a Eeport D«ta:0l/01/1372' TO OS/02/2003 Soleotad CA 
:«lact=d Staff . Jariadiotion. MERCED 

Selected First Da« Oufc Dstes 

STATE; CA 

COUNTY; MERCED 

SUBJXTRISDICTION: MERCED COMMUNITY COIJjEGB DISTRICT 


Sub Number: 1993-3911 
****************************** 

Description 
Change Type Code 

OPEN : None 

CLOSED: 

Districting 
Change Comments j 


MOE SMDS 

Change Comments : 


Act/Ord. 

Number 


Act/Ord Date Of 

Date Action 


10/12/1993 

12/13/1993 

10/12/1993 

12/13/1993 


STATE ! CA 

COUNTY: MERCED 

SUBJURISDICTION: MERCED COMMUNITY COLLfiOB DISTRICT 


Sub Ntnnber: 2002-0590 


Description 
Change Type Code 

OPEN: None 

CLOSED: 


Redlst 

Change Coniments: 2001 


Act/Ord Act/Ord 

Number Date 


Date 0£ 
Action 


02/05/2002 

04/05/2002 

04/08/2002 


Action Code 


Sub 
No obj 
Sub 
NO obj 


Action Code 


Sub 

Add info reed 
Mo obj 


Received Sep'02-03 1l:5laiii 


Froin-20Z 307 3861 


To-NIELSEN htRKSAfcCR - 
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Date: 09/02/2003 
Time : 10 s 06 AM 


Subad - -ioTi Tracking and Processing Sys*'“5n (STAPS) 
and Current Subiaiaaiona Ke^ort Public 


Selseted Ssport Datej0l/0l/l972 
selected Sta££ : 

Selected Pirst Due Out Dates 


TO 09/02/2003 Selected CA 

Jurisdicbioni MERCED 


STATS: CA 

COUNTY : MERCED 

SUBvTURISDICTION: MERCED ONION HIGH SCHOOL DISTRICT 


Sub Number: 1993-1114 


Description 

Code 


Act/Ord. 

Number 


OPEN; None 
CLOSED: 


AcC/Ord 

Date 


Bndry eh 
Change Comitents : 


Data Of 
Action 


01/2S/1993 

03/23/1993 

03/25/3.993 


STATE : CA 

COUNTY; MERCED 

SUBJURISDICTION: PLANADA BLBMENTAKY SCHOOL DISTRICT 


Sub Number: 1993-2327 


Change Type 


Description 

Code 


OPEN: None 
CLOSED: 


Act/Ord Act/Ord 

Humber Date 


Spcl election Bond election 
Change Comments: 6/e/93 


Date Of 
Action 


06/02/1993 

07/29/1993 


Page; 12 of 33 


Action Code 


Sub 

Add info reed 
No obj 


Action Coda 


Sub 
No obj 


Reraived 


Sep-C2-G3 lliGlam 


lro(ii-2D2 307 3961 


Td-NIELSEH MERKSAttR - 


Pate 15 
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aX.e ; Of/02/2003 
itne V XQ : OS AM 


Subdis'" 

Ps^' 


on Tracking and Procesalng Syst^ 
ad Currant SubMiBHiena Report 


(STAfS) 

utolie 


elaetsd Report pates 01/01/ 1972 TO 

elected SCa£f : 

sleeted Plrst Du© Out Dates 


09/02/2003 Selected CA 

Juriadietian: MERCED 


Page: li or 


STATS ! CA 

COUISfTY : MBRCED 

SUBJURISDICTIOH; YOSEMITB COMMOWllT COLI^GB DISTRICT 
Sub W-umber: 2002-1523 
Change Type 


Description. 

Code 


Act/Ord 

Number 


Act/Ord 

Date 


OPEN: None 


CIiOSBD: 

Redist 

Change comments: Trustee dists 


Date Of 

Action Action Code 


03/13/2002 

04/17/2002 

04/22/2002 

05/13/2002 


.5ub 

Add info reed 
Add info reed 
No obj 


STATE ! CA 

COUNTS: MERCED 

SUB JURISDICTION: 


Sub Number: 1980-1401 
(,■»*♦***«**********■••********* 

Description 
Change Type Code 


OPEN : Non© 
CIjOSED: 


Biling pro 
Change Comments s 


Act/Ord Act/Ord Date Of 

Number l^ate Action 


Action Code 


05/27/1.960 Sub 
07/24/1960 No obj 


Received SeR-02-03 ll:51aiii 


Frora-ZOZ ,3D7 3961 


To NIELSEN MERKSAkCR - 


Page !6 
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lacoi 09/02/2003 S-atoffli" 

'true: :i0:06 AM 

3eieGfc64 Repost Dat«sOl/0I./l972 

ielscted Staff s 

Selected Pirst Due Out Difetas 


ion Tracking and Processing Syst-^n (STAPS) 
and Current SubmiBsiona Report: ?ublie 

TO 09/02/2003 Selected CA 

Jurisdiction: MERCED 


STATE : CA 

COUNTY : MERCED 

SUB JURISDICTION: 


Sub Number: 1900-1402 
Change Type 


Description 

Code 


OPEN: None 
CLOSED: 

Poll place 
Change Comments: 


Poll place 
Change commenta ; 


poll place 
Change Comments: 

STATE ; CA 

COUNTY : MERCED 

StlBJURISDlCTION: 


Act/Ord Act./Ord Date Of 

Wiiraber Date Action 


07/16/1980 

08/15/1980 

07/16/1980 

08/15/1980 

07/16/1980 

0S/15/19S0 


Sub Number: 1980-1403 
****************************** 

Description 
Change Type Code 

Act/Ord 

Humber 

Act/Ord 

Date 

Date Of 
Action 

OPEN : Nona 

CLOSED: 

Other 

Change Comraentos 



10/2B/19SO 

11/1S/19B0 

12/27/1994 


Page: 14 oe 


Action Code 


Sub 
No obj 
Sub 
No obj 
Sub 
No obj 


Action Cods 


Sub 

Xmprop sub 
Admin close 


Received Sep-02-03 ll;51arn 


FroR-202 307 3981 


To-NIELSEM WFRKSAtF.R - 
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ate-. 09/02/2003 
iities I0:0g AM 


Submission Tracking ana fc>roceBBa.*i*j 

tasS Curraafe SubmisBions Rapost / Tiblic 


elected Rapcrfe Cats sOl/Ol/1972 TO 

elected Staff : 

sleeted First I3us Out, Dates 


09/02/2003 Selected CA 

J-ttr±adietio»s mSSCED 


STATE : CA 

COUNTY: MERCED 

SUB JURISDICTION : 


Act/ord 
Number 

OPEN: None 
CLOSED : 

Redist 

Change Comment s: 


Sub Number: 1961-1327 


change Type 


Descriptia 

Code 


Act/Ord 

Date 


19B1 


Date Of 
Action 


10/13/1981 

11/19/1981 

12/11/19S1 


STATE : CA 

CO-UMTY J MERCED 

SUB JURISDICTION : 


Sub Number: 1982-1639 

i,t**^***irit*ii**** 

Change Type 


Description 

Code 


OPEN; None 
CIjOSSI) ; 


Precinct 

Change Comments: RBALION 


Aet/Ord 

Number 


Act/ord 

Date 


Date of 
Action 


11/05/1962 

01/04/1983 

01/22/1983 

03/23/1963 


Action Code 


Sub 

Acid info reed 
No obj 


Action Code 


Sub 

More info reqet 
Add info reed 
No obj 


Received SeD-D2-03 lliSlara 


Froiii-20Z 307 3961 


To-NIELSEN ME8KSAWER 


Page 1 8 
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its: 09/02/2003 
.me: 10; OS AM 


3ub»i' 

¥9l' 


slaeced Beport Dates 01/01/1972 

elected Staff s 

eleeted first Due Out Date: 


•io« fraekiag and Proeessin^ 
and Current Sttkasissians Reportf >ublie 

TO 09/02/2003 Selected CA 

jurisdiction; mSHCED 


STATE: CA 

BOUNTY : MERCED 

SOB JUR I SD I CTION : 


Sub Number: 1993-1509 


Description 
Change Type CQ<^e 

OPEN: None 
CLOSED: 


Precinct 
Change Comments ; 


precinct 
Change comments : 


•precinct 
Change Comments : 

Precinct 

Change Comments: 


Precinct 

Change Comments ; 


Preuinct 
Change Comments; 

Precinct 
Change comments : 


Precinct 
Change Comments s 

Precinct 

Change Coraments ; 


Precinct 
Change Comments ; 

Precinct 
Change Comments: 

Precinct 
Change Comments ; 


Act/Ord Act/ord 

Number 


Date Of 
Action 


01/22/1983 

03/23/1983 

01/22/1333 

03/23/1983 

01/22/1983 

03/23/1993 

01/22/1983 

03/23/1983 

01/22/1983 

03/23/1983 

01/22/1903 

03/23/1903 

01/22/1983 

03/23/1983 

01/22/1983 

03/23/1983 

01/22/1983 

03/23/1983 

01/22/1983 

03/23/1983 

01/22/1983 

03/23/1933 

01/22/1983 

03/23/1983 


Action Code 


S-ub 
•No obj 
Sub 
No obj 
Sub 
No obj 
Sub 

NO obj 
Sub 
No obj 
Sub 
No obj 
Sub 
Mo obj 
Sub 
No obj 
Sub 
NO obj 
Sub 
No obj 
Sub 
No obj 
Sxib 
No obj 


^i=ic2ived Sep-02'03 ll:51ani 


Ffom-202 307 3861 


TcHIIELSEH ^ERKSAMER - 





ates OS/02/2003 
ime : 10 : 06 AM 


Siabmi.sBioB Tsaeklng and ProceBsiag Systesn ^btaj^ssj 
^s.r md Current SubmiBsions Report f '’ublie 


elected Report DatesOl/01/1972 TO 

elected Staff : 

elected First D«a Cut Dater 


03/02/2003 Seleetad CA 

Jurisdiction: mESCBD 


gTATE s CA 

COUNTY : MERCED 

SUBJURISDICTION : 


Sub Nurober; 1983-1509 
Change Type 


Description 

Code 


Act/ord Act/Ord Date Of 

number Date Action 


Action Code 


CLOSED: 

Precinct 

Change comments : 

poll place 
Change Comments; 

Poll place 
Change Comments: 

Poll place 
Change Comments : 

Poll place 
Change Coramente! 

Poll place 
Change comments: 

Poll place 
change Commentfis 

Poll place 
change Commenta: 

Poll place 
Change Comments ; 

Poll place , 
Change Comments s 

Poll place 
Change Comments; 

poll place 
Change Comments? 


01/22/1903 

Sub 

03/23/1983 

Mo obj 

01/22/1983 

Sub 

03/23/1383 

No obj 

01/22/1983 

Sub 

03/23/1903 

Mo obj 

01/22/1983 

Sub 

03/23/1SB3 

No obj 

01/22/1985 

Sub 

03/23/1963 

Mo obj 

01/22/1983 

Sub 

05/23/1983 

Mo obj 

01/22/1983 

Sub 

03/23/1983 

No obj 

01/22/1983 

Sub 

03/25/1963 

No obj 

01/22/1983 

Sub 

03/23/1903 

No obj 

01/22/1983 

Sub 

03/23/19B3 

No obj 

01/22/19B3 

Sub 

03/23/1983 

No obj 

01/22/1903 

Sub 

03/23/1983 

No obj 


Received Sep-D2-G3 11:51 


FroB-2D2 307 39B1 


ToHIlELSFIl MERKSAIER - 


Page 20 
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;%&e; 09/02/2003 Sixbsniaaion rx-aekiag and ProcBSBing System (staps) 

rime: 10;06 AM Cuirireat SubmissionB Keportr' Oublie 

gel«ssited Report Dafe* s 01/01/1972 TO 09/02/2003 Selected OA 
Selected Staff i Juxisdictions MERCED 

Selected First Due Out Date; 

STATE : CA 

COUNTY: MERCED 

SUBiTDRISDICTION; 


Sub Number: 19S3-1509 


Description 

Code 


Poll place 
Change Corement b ; 

Poll place 
Change Conunents: 


Act/Ord 

Number 


Act/Ord 

Bate 


Date Of 


01/22/1983 

03/23/1983 

01/22/1983 

03/2.3/1983 


STATE'! CA 

COUNTY ! MERGED 

SUBJURISOICTION! 


Sub Number: 1984-18S8 


Change Type 


Description 

code 


OPEN: None 
CLOSED: 


Poll place 
Change Commente: 

Poll place 
Change Comments : 


Acc/Ord Act/Ord nate Of 

Number Date Action 


04/24/1984 

06/22/1904 

04/24/19B4 

06/22/1984 


Page: IB of 3.3 


Action Code 


Sub 
No obj 
Sub 
No obj 


Action Code 


Sub 
No obj 
Sub 
No obj 


Received Sep-U2-(]3 IliSlam 


From- 202 307 3S61 


To-DIELSEN )€RKSA)€R 


Page 21 
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09/112/5M3 3ubmi..i<.« Tr.cKlbg 

pA' and Current SubmiBaiosis Report/ Public 
Imes 10:06 AM ; 

selected Report Date i 01/ 01/ 1 972 TO 09/02/2003 Selected CA 

sal»cted Staff : Juri.diction. mBRCED 

Selected Pirst Cue Out Dates 


STATE : 

COUNTY: 

SUB JURISDICTION : 



Sub Number: 1986-2361 


Description 
Change Type Code 


orSM: None 


Act/Ord 

Number 


Act/Ord Date Of 

Date Action 


CLOSED: 


Poll place 

04/14/1986 

change Comments : 

06/13/1986 

Poll place 

04/14/1986 

Change Comment s : 

06/13/1986 

Poll place 

04/14/1986 

Change Comments: 

06/13/1906 

Poll place 

04/14/1906 

Change commentB : 

06/13/1986 

Pell place 

04/14/1986 

Change Comments: 

06/13/1986 


STATS; OA 

COUNTY : MERCED 

SUB JURISDICTION: 


Sub Number: 1986-2362 


Description 
Change Type Code 


OPEN : None 
CLOSED : 


Biling pro 
Change Comments i 


Act/Ord Acc/Ord Dace Of 

Number Date Action 


06/03/1986 

08/D4/19SS 


Action Code 


Sub 
No obj 
Sub 
No obj 
Sub 
No obj 
Sub 
No obj 
Sub 
No obj 


Action Code 


Sub 
No obj 


Kecelvad $60-02-03 ll:Rlam 


Froe-20Z 307 3961 


To-WIELSEN MERKSAMER • 


Page 22 
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Date: 03/02/2003 
Time; 10;06 AM 


S'ubniASSji.oA Trseiclng snd Procsaslng Systast (STAPS) 
9^ »zid Current SulatnisBlcms Repar^’ Public 


Selected Report Date80l/01/1972 TO 03/02/2003 Selected CA 
Selected Sta££ ; Jurisdiction: MERCED 

Selected First Due Out Sets : 


STATE: CA 

COUNTY ; MERCED 

SUB JITRISDICTION ; 


Sub Number: 198S-23S3 


Change Type 
OPEN: None 
CLOSED : 


Description 

Code 


Precinct 

Change Coirtments : REALIGN 


Act/Ord 

Number 


Act/Ord 

Date 


Date Of 

Action 


04/14/1386 

0S/13/198S 


STATE: CA 

COUNTY : MERCED 

SUBJURISDICTION! 


Sub Number: 1991-4310 


Change Type 


Description 

Cods 


OPEN: 


Redist Bd sups 

Change comments: 


CLOSED: None 


Act/Ord Act/Ord Date Of 

Humber Date Action 


11/06/1991 

01/07/1992 

02/03/1992 

02/18/1993 

04/03/1992 


Page: 20 of 33 


Action Code 


Sub 
No obj 


Action Code 


Sub 

Mora info reqac 
Add info reed 
Add info reed 
Obj 


Received 


Sep-[)2-03 11:51am 


From-ZOZ SO/ 3961 


To-NiELSEN MERKSAS^R - 


Pase Z3 
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ate: 09/02/2003 
iwe : lO ; 06 AM 


Submission Tracking and Proceosamg ayecotn, 

Pa.' Curreafc Submisaiona Report ,' Public 


lelactsd Seport Patas 01/01/1972 TO 

;elsct©ii staff ; 

lelactsd First Ema Out Dates 


09/02/2003 Selected CA 

Jurisdictions merged 


STATE : CA 

COUNTY: MERCED 

SUB JURISDICTION: 
************************** 
Sub Number: 1992-2463 

Change Type 
OPiiN: None 


Description 

Code 


Redist 

Change Comments; 1392 


Act/Ord Act/Ord Date 0£ 

Number Action 


05/18/1992 

06/04/1932 

06/17/1992 


Code 


Sub 

Add Info reed 
No obj 


f^eceived Sep'-02-03 11:51 


Froin-2D2 307 39B1 


To-NIELSEN IfRKSAI^R - 


Page 24 
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late- 09/02/2003 Submission Tr-aeskiag and Processing SysftQM (STAPS) Page: 22 of 33 

rime- 10-06 AM Currant SubmioBicaiB Raportf ?ublic 

Selaeted Report Dafces01/01/1972 TO 09/02/2003 Selectad CA 

Selected Staff s Jurisdiction: mbrCED 

Selected Pirsfc Due Out Setsi 


STATE : 

COUIITY: 

S UBt.TUR I S D I C T I OK : 


CA 

MERCED 


Sub N-umbers 1992-246S 


Change Type 

DcBcrlption 

Code 

Aet/Ord 

Number 

Xet/Oicd 

Date 

Date 0£ 
Action 

Action Code 

OPEN: None 






CLOSED : 






Precinct 

Consolidation 



05/20/19S2 

Sub 

Change Comments: 



07/20/1992 

No obj 

Poll place 

Changed 



09/20/1992 

Sub 

Change Comments : 



07/20/1992 

No Obj 

Poll place 

Changed 



OS/20/1992 

Sub 

Change CommentB : 



07/20/1992 

No obj 

Poll place 

Changed 



05/20/1992 

Sub 

Change Comments : 



07/20/1992 

Wo obj 

Poll place 

Changed 



OS/20/1992 

Sub 

Change Comments : 



07/20/1992 

No obj 

Poll place 

Changed 



05/20/1992 

Sub 

Change Cumments : 



07/20/1992 

No obj 

Poll place 

Changed 



0S/20/19S2 

Sub 

Change Comments : 



07/20/1992 

No obj 

Poll place 

Changed 



OS/20/1992 

Sub 

Change Comments ; 



07/20/1992 

No obj 

Poll place 

Changed 



05/20/1992 

Sub 

Change Comment 




07/20/1992 

No obj 

Poll place 

Changed 



05/20/1992 

Sub 

Change Comments: 



07/20/1992 

No obj 

Poll place 

changed 



05/20/1932 

Sub 

Change Comments : 



07/20/1992 

No obj 

Poll place 

Changed 



05/20/1992 

Sub 

Change Comment; 




07/20/1992 

No obj 


Received Sep-()2-03 11:51am FrDin-702 307 3961 To-NIELSEN liCRKSAlfR - Rase ?5 
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:ates 09/02/2003 
rimft : 1 0 ? 06 AM 


Subaiseion Tracbxag and Procassias System (STApsj 
WKt'' and Currant SufamlsBions Report Public 


aeloctod Resoift Rate. 01/01/1973 TO 09/02/3003 Selected CA 
selected staff . Jori.dletien. mei 
S aleeceei First £)us Out Dates 


Page : 23 or 


STATO: CA 

COUNTY : MERCED 

StreJURISDICTION: 


Sub Number; 1992-2465 


ri'trt:************** 

Change Type 

Daaeription 

Code 

Act/Ord 

Number 

Act/Ord 

Date 

Date Of 
Action 

Action Code 

CLOSED : 






Precinct 

Consolidation 



05/20/1992 

Sub 

Change Comments; 



07/20/1992 

No obj 

Precinct 

ConBol-idation 



05/20/1992 

Sub 

Change Comments : 



07/20/1992 

NO obj 

Precinct 

Consolidation 



05/20/1992 

Sub 

Cliange Comment a : 



07/20/1992 

No obj 

Precinct 

Consolidation 



05/20/1992 

sub 

Change Comments: 



07/20/1992 

No obj 

Precinct 

Consolidation 



05/20/1992 

Sub 

Change Cornments: 



07/20/1992 

No obj 

Precinct 

Consolidation 



05/20/1992 

Sub 

Change Comments : 



07/20/1992 

No obj 


UTATEs CA 

COUNTY s MERCED 

gUBJUIlISDICTION : 


Sub Number; 1992-3247 


Description 

Code 


OPEN: None 


Act/Ord Act/Ord cate Of 

Number Date Action 


Action Code 


CLoyED : 


Spcl election Bd sups 

Change Commentfi; & political committees 11/3/92 


07/06/1992 Sub 
08/28/1992 No obj 


Spcl election Runoff 

Change comments; 12/15/92 


07/06/1992 Sub 
08/28/1992 No obj 


Received i)ep'[l2-f)3 lliBlan 


F-rOB-Z02 307 3861 


To-NIELSEN MERKSAMEI? - F-age 2B 
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Date: 09/02/2003 Submission Tracking and Processing Sysfeesa (STAPS) 

Tine: 10;0£ AIVI Current S-ubaiissions Report/ Public 

Selected Report Dates 01/01/1972 TO C9/02/2003 Selected CA. 

Selected Sta££ s Jurisdictions MERCED 

Selected ?irst Due Out Dates 

STATE ; CA 

COUNTY : MERCED 

SUB^TUR 1 SD I CTI ON : 


Sub Number: 1992-4741 

Description 
Change Type Code 

OPEN: None 
CLOSED : 

Precinct Realignment 

Change Comments: 


Poll place Changed 

Change Comments : 


Poll plane Changed 

Change Comments : 


Pell place Changed 

change Comments : 


Poll plane Changed 

Change Comments : 


Poll place Changed 

Change Comment s : 


Poll place Changed 

Change Comments: 


Poll place Changed 

Change Comments : 


Act/Ord Act/Ord Date Of 

Number Date Action 


10/21/19S2 

12/11/1992 

12/13/1992 

10/21/1932 

12/11/1992 

12/18/1992 

10/21/1992 

12/11/1992 

12/18/15592 

10/21/1992 

12/11/1992 

12/19/1992 

10/21/1992 

12/11/1992 

12/18/1992 

10/21/1992 

12/1.1/1992 

12/18/1992 

10/21/1992 

12/11/1992 

12/18/1992 

10/21/1992 

12/11/1992 

12/13/1992 


Page : 24 of 33 


Action Code 


Sub 

Add info reed 

No obj 

Sub 

Add info reed 

No obj 

Sub 

Add info reed 

No obj 

Sub 

Add info reed 

No obj 

Sub 

Add info reed 

No obj 

Sub 

Add info reed 

No obj 

Sub 

Add info reed 

No obj 

S\ab 

Add info reed 
NO obj 


Received Sep-02-C3 1l;5lain 


From-2D2 307 3961 


To-HIELSEN MEfiKSAMtR - 


Page 27 
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Sate: 09/02/2003 SuUJalssioa XS’atjsing ana processing syscem vau'AS'a^ fage: y.ij or jj 

An« Pa-" aJid CurKsat Subxolsaions Report - ’ Public 

Time: 10; 06 AM ( ' 

galeefeed Report Date sOl/Ol/1972 TO 09/02/2003 Saiacted CA 
Selected Sta^f * Jurisdictions MERCED 

Selected Pirst Due Ottt Date* 


STATE : CA 

COUNTY: MERCED 

SUB JURISDICTION : 


Sub Number: 1992-4741 

Description 
Change Type Code 


Act/Ord Rct/Ord pate Of 

Number Date Action Action Code 


CLOSED: 


Precinct 

Consolidation 

10/21./1992 

Sub 


Change Comments: 

Merced 24 Sc 25 

12/11/1992 

Add info 

reed 



12/18/1992 

No obj 


Precinct 

Added 

10/21/1992 

Sub 


Change Comments: 


12/11/1992 

Add info 

reed 



12/18/1992 

No obj 


Precinct 

Added 

10/21/1992 

Sub 


Change Comments : 


12/11/1992 

Add info 

reed 



12/18/1392 

No obj 


Precinct 

Added 

10/21/1992 

Sub 


Change Comments : 


12/11/1992 

Add info 

reed 



12/18/1992 

No obj 


Precinct 

Added 

10/21/1992 

Sub 


change Comments: 


12/11/1992 

Add info 

reed 



12/10/1992 

No obj 


Precinct 

Added 

10/21/1992 

Sub 


Change Comments: 


12/11/1992 

Add info 

reed 



12/10/1.992 

No obj 


Precinct 

Added 

10/21/1993 

Sub 


Change Comments : 


12/11/1992 

Add info 

reed 



12/10/1992 

No obj 


Precinct 

Added 

10/21/1992 

Sub 


Change Commen t a : 


12/11/1992 

Add info 

reed 



12/18/1992 

No obj 



Received 


Sei3-02-U3 ll:51aiii 


Frntn-ZOZ 307 3961 


TtHIIELSFN MERKSAMfR 


Page Z8 
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Date: 09/02/2003 
Time : 10 : OS AM 


Subjaissioa Tracking and Procesaing System (STAPS) Page; 26 of 31 
Pa,'' and Current Sutelaaiona Report.^' Piiblie 


Seleeted Report Dat©t01/01/l972 TO 

Selected Ste££ i 

Selected Plrst Sue Out Sates 


09/02/2003 Selected CA 

Juriodiction* mhrcED 


STATE: CA 

COUNTY: MERCED 

SUBJURISDICTION : 


Suta Numbers 1992-4741 


Description 
Change Type Code 


CLOSED: 


Act/ord 

Number 


Act/Ord Dace Of 
Action 


Action Code 


Precinct 

Change Cominents: 


Preci net 

Change Comments : 


Prseiact 
Change Comments: 


Precinct 
Change CommentE: 


Precinct 

Change Comment e ; 


Precinct 

Change Comments ; 


Poll place 
Change Comments : 


Poll place 
Change Comments: 


Added 

10/21/1992 

Sub 


12/11/1992 

Add info reed 


12/18/1992 

No obj 

Added 

10/21/1952 

Sub 


12/11/1992 

Add info reed 


12/1B/1S92 

No obj 

Added 

10/21/1992 

Sub 


12/3 1/1992 

Add info reed 


12/18/1992 

No obj 

Added 

10/21/1992 

Sub 


12/11/1993 

Add info reed 


12/18/1992 

No obj 

Added 

10/21/1992 

Sub 


12/11/1992 

Add info reed 


12/16/1992 

No obj 

Added 

10/21/1992 

Sub 


12/11/1992 

Add info reed 


12/18/1992 

No obj 

Added 

10/21/1992 

Sub 


12/11/1992 

Add info rsed 


12/18/1992 

No obj 

Added 

10/21/19.92 

Sub 


12/11/1992 

Add info reed 


12/18/1992 

No obj 


Received 


Sep-0?-03 11 ;51aji 


Froiii-Zfl2 307 3861 


To-HIELSEN liERKSAtER - 
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]ace; OS/03/2003 
rime: 10:06 AM 


SubmlBea.oKi XJ^acKincf ana 

E>a,' an<2 Currant: Subttlssiona Saport ‘ ' Public 


Selected Report Date ? 01/01/19V2 TO 09/03/2003 Selaetsd CA 

Selected Staff s Juriadietions MERCED 

Seloetad Eirst Due Out Dates 


STATE: CA 

COUNTY : MERCED 

SUB JURISDICTION : 


Sub Number: 1932'4741 


Description 
Change Type Code 

CLOSED: 

Poll place Added 

Change Comments: 

Poll place Added 

Change Comments : 

Poll place Added 

Change Comments: 

Poll place Added 

Change Comments! 

Poll place Added 

Change Comments > 

Poll place Added 

Change Comments : 

Poll place Added 

Change Comments : 

Poll place Added 

Change Comments: 


Act/Ord Act/Ord Date Of 

Number Date Action 


10/21/1992 

12/11/1992 

12/18/1992 

30/21/1992 

12/11/1992 

12/1B/1992 

10/21/1992 

12/11/1992 

12/16/1992 

10/21/1992 

12/11/1992 

12/10/1992 

10/21/1932 

12/11/1992 

12/1B/I992 

10/21/1992 

12/11/19S2 

12/18/1992 

10/21/1992 

12/31/1992 

12/16/1992 

10/21/1992 

12/11/1992 

12/18/1992 


Action 


Code 


Sub 

Add info reed 

No obj 

Sub 

Add info reed 

No obj 

Sub 

Add info reed 

No obj 

Bub 

Add info reed 

No obj 

Sub 

Add info rend 

Ho obj 

SVib 

Add info reed 

No obj 

Sub 

Add info rend 

NO obj 

Sub 

Add info reed 
No ob] 


Received Sep-02-D3 lliblam 


From-2Q2 307 3961 


To-KIELSEN igRKSAMER - 


Pase 3D 
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Time; 10:06 AM S’*-,: 

Selectisd Report 13at6s01/01/1972' 
Selecteci StsfC s 
Selected First Due Out Dates 


and Current Submissions Report, Rublic 

I 

TO OS/02/2003 Sel.ctad CA 

Jurisdiction: MERCED 


STATE; CA 

COIJNI'Y : MERCED 

SUB JURISDICTION: 


Sub lumbers 19D2-474I 


or j 5 


Deacriptian 
Change Type Code 

CLOSED: 

Poll place Added 

Change Comments : 


Aot/Ord 

Number 


Acfc/Ord 

Date 


Data of 
Action 


Action Code 


10/21/1992 

12/11/1992 

12/18/1.992 


Sub 

Add info reed 
Wo ob j 


STATE ! CA. 

COUNTY : MERCED 

SUBJUB-ISDICTION: 


Sub Number: 1992-5360 


Change Type 


Description 

Cods 


OPEN : None 


CLOSED: 

Poll place Changed 

Change Comments: 


Act/Ord 

Number 


Act/Ord Date of 
Action 


Action Code 


12/21/1992 sub 
02/10/199;'} Add info reed 
02/19/1993 Mo obj 


Received 


Sep-0?-03 lIjRlam 


From-202 307 3961 


To-KIELSEH )£RKSA)<f:fi - 


Page 31 
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ijeiu®: US/Uii/^UUJ 

Time: 10:06 AM 




CUMii jr<uuBwaj.uy ayeteam 

and Currant SufemiaHioJUi Report, Public 


Sslseted Report Dates01/01/lS72 TO 
Selected staff ; 

Selected First Due Out Date; 


OS/02/2003 SelectaS CA 

Jurisdiction: merckd 


STATE: CA 

COUNTY : MERCED 

SUBJUEISDICTION: 


Siib Number: 1993-4285 


Description 
Change Type cede 

OPEN : None 
CLOSED: 

Spcl election Referendum 

Change Comments i 11/2/93 


Act/Ord Act/Ord 

Number Date 


Date Of 

Action Action Code 


ll/Oe/1993 Sub 
12/07/1993 Add info reed 
01/07/1994 No obj 


STATE ! CA 

COUNTY; MERCED 

SUBJTIRISDICTION : 

Sub Number; 1S94-S774 


Change Type 
OPEN: None 
CLOSED: 


nescription 

Code 


Primary 

Change Comments: e/7 / 94 


Act/Ord 

Number 


Act/Ord 

Date 


Date Of 

Action Action Code 


OS/06/1954 Sub 
oa/05/1994 ND/no ch 


Received 


Sep-02-03 


From-ZOZ 307 3961 


To-NIFLSEN MERKSAhCfi - 


Page 32 



229 


Dates 09/02/2003 Submissioa Tracking acid Processtag sirseom (STAPs; Page: 30 ot 33 

Time: 10:06 AM Cujrrsnt Subsiiaaio&s Report/ Public 

Salectad Report Bate sOl/ 01/1972 TO 05/02/2003 flalactafl CA 
Selected Ste£f i Jurisdictions MERCED 

Selected First Due Out Dates 

STATE: CA 

COUNTY : MERCED 

SOT JURISDICTION: 


Act/ord 

Niunber 

OPEN: None 
CLOSED; 

Voting meth Optical scan 

Change Comments : AIS Optical Scan system 


Sub Humber: 19S4-441S 


Change Type 


Description 

Code 


Act/Ord. 

Date 


Date Of 
Action 


10/25/3994 Sub 
12/12/1554 Add info reed 
12/27/1994 No obj 


STATE : CA 

COUNTY : MERCED 

SUBJTJRISDICTIONs 


Sub Number: 2001*1582 


Deacriptloti 
Change Type code 

OPEN: Nona 
CLOSED : 


Kediat Bd sups 

Change Commeiita: 2001 


Act/ord Act/Ord Date Of 

Number Date Action Action Code 


07/16/2001 Svib 
08/06/2001 Add info reed 
05/07/2001 No obJ 


Rsceived Sep-(I2-03 


n ;b'! ant 


Froir-202 307 3961 


TO-HIELSEN MERKSAVER - 


Page 33 
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Datet 09/02/2003 
Time: 10:06 AM 


Subsiission Tracking andl Processing Byst&m (STAPS; 
Pa, and Current: Sufamlsaiona Report,^ ’Public 


Page; 31 of 33 


Salaefced Report DatesOl/01/ 3.972 TO 

Selected Staff i 

Seieeted Pirst Pue Out Date: 


09/02/2003 Selected CA 

Jurisdictions MERCED 


STATE : CA 

COUNTY : MERCED 

SUBJtJRISDXCTIOK: 



Precinct Added 

Change Caraments: 21 precincha? 2002 


Precinct Realignment 

Change Comments: 2002 


Poll place Loe established 

Change comments s le locations; 2002 


Precinct Added 

Change Comments : s mall ballot precincts 


Precinct Coneolldation 

Change Comments : 


Precinct Consolidation 

Change Comments: 


02/11/2002 

Rub 

02/12/2002 

Add info reed 

04/03/2002 

Withdraw 

04/12/2002 

No obj 

02/11/2002 

Sub 

02/12/2002 

Add info reed 

04/09/2002 

Withdraw 

04/12/2002 

Wo obj 

02/11/2002 

Sub 

02/12/2002 

Add info fBcd. 

04/09/2002 

Withdraw 

04/12/2002 

No obj 

02/11/2002 

Sub 

02/12/2002 

Add info read 

04/09/2002 

. Withdraw 

04/12/2002 

No obj 

02/11/2002 

Sub 

02/12/2002 

Add info reed 

04/09/2002 

Withdraw 

04/12/2002 

No obj 

02/11/2002 

Sub 

02/12/2002 

Add info reed 

04/09/2002 

Withdraw 

04/12/2002 

No ohj 


Receiveci Set3-02-03 llrSlam 


Froffl~?02 307 3961 


To-NIELSEN MERKSAMER - 


Page 34 
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Date: 09/02/2003 
Time: 10:06 AM 


Submlssxeft TSracKln? and Fcocas8:&n0 syscem (STAfs; 
Pa, ' and Currant StjJtaiiHsloas Seport ' vutolics 


Salaeted Report DatesOl/Ol/1972 TO 

Selected St&ff s 

Selected First Sue Out Data: 


09/02/2003 Salactad Ck 

•Turisdiccloni MERCED 


STA’I'E : CA 

COUNTY: MERGED 

SUBJXTHISDrCTIOW : 


Sub Wuiniier : 2002-0701 


Description 

Change Type Code 

CLOSED: 

Precinct Consolidation 

Change Comments: 


Act/Ord 

Wurober 


Precinct 

Change Commenta: 1974 changea 


I-Tecinct 

Change Comments: 197S changes 


Precinct 

Change Commente: 1993 changes 


Precinct 

Change Comments: 1992 changes 


Act/Ord 

Date 


Date Of 
Action 


02/11/2002 

02/12/2002 

04/09/2002 

04/12/2002 

02/11/2002 

02 / 12/2002 

04/09/2002 

04/12/2OO2 

02/11/2002 

02 / 12/2002 

04/03/2002 

04/12/2002 

02/11/2002 

02 / 12/2002 

04/09/2002 

04/12/2002 

02 / 11/2002 

02/12/2002 

04/09/2002 

04/12/2002 


Page; 32 of 33 


Action Code 


Sub 

Add info reed 
Withdraw 
NO obj 
S\ib 

Add info reed 

Withdraw 

JJD/wd 

Sub 

Add info reed 

Withdraw 

ND/wd 

Sub 

Add info reed 

Withdraw 

ND/wd 

Suh 

Add info reed 

Withdraw 

ND/wd 


Receivfstf Seo-OZ-OS l]:51aiii 


Froin-20Z 307 3961 


To-NIELSEN liCRKSAMER - 


Page 31) 
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ate: 09/02/2003 
'iine : 10 ; 06 AM 


Pa^" and Cusrranfc StJbmisaionB Haport: Publie 


Selected Repost Date20l/01/1972 TO 09/02/2003 Selected CA 
Jslscted Staff s Jui-iedletiom MERCED 

:®Iaetad First Due Out Dates 


STATE : CA 

COUKT2 : MERCED 

SUBJURISDICTION : 


Act/Oird 
Niomber 

OPEN: 

Poll place Loc established OS/22/2003 

Change Comments: numerons locations 08/27/2003 

08/28/2003 

CLOSED: None 


Act/Ord Date Of 

Date Acticm 


Sub Number: 2003-3023 


Description 

Code 


Action Code 


Sub 

Add info reed 
Add. info reed 


Received Sap-n2-[l3 lliijlam 


Frorr202 307 3961 


To-KIELSEH WERKSAkfR - 
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MERCED CJUNTY 

BOARD OF SUPERVISORS 


“222 *M' STREET • MERCED, CALIf-ORNlA SSMO • TELEPHONE (209) 385-7366 • FAX NO. (209) 385-7375 


.ANNKIJNGER \VT.ATT T)UB" DAVENPORT IkOCHAZLBOGNA DEAN PETERSON JERKY O’DANION 


KENNETH L RANDOL 

County Clerk 



May 15, 1992 


John R. Dunne 
Assistant Attorney General 
Civil Rights Division 
Depajtment of Justice 
Pieclearance Section 
Washington, D.C. 20530 

RE: Preclearance—Merced County, California (File No. 91*4210) 

Dear Sir: 

On the 12th of May 1992, the Merced County Board of Supervisors, pursuant to the 
California Elections Code Section 35000 adopted Ordinance No. 1411 which adjusts the 
boundaries of all supervisorial districts within the County utilizing the 1990 Census data, 
the guidance provided in your letter of objection dated April 3, 1992, the input of the 
interested public, and the input of all interested minority groups, particularly the newly 
formed Hispanic coalition. 

In making their selection, the Board of Supervisors reviewed five maps. The first, 
developed by County staff with the a.ssi.siance of Merced County Association of 
Governments (MCAG), achieved an incumbent free, 58.6% Hispanic district that 
included the City of Livingston (designated County Map A). The second map, 
developed by the City of Gusiine (designated Gustinc Map 1) with the help of MCAG, 
achieved a 55.3% Hispanic district that preserved two west side districts in the County 
but did not include the City of Livingston in that district. The third map presented by 
El Concilio (designated as El Concilio Map), a newly formed Hispanic organization, 
offered the opportunity for a 60% Hispanic district. Upon staff review, it was found 
that the City of Atwater, the City of Los Banos, and the community of Winton were 
each split into two separate districts. Further, t)ie community of Sievinson was 
separated from the community of Hilmar. These communities share a common local 
area government and school district lines. 

The fourth map (designated Gusiine Map 2) eliminated the splitting of the City of 
Atwater and community of Winton but continued the division of the City of Los Banos, 
did not include the City of Livingston and failed to achieve at least a 58.6% Hispanic 
district. 

The fifth map is the result of Counry consultations with MCAG, El Concilio and thdr 
demographer, Mr. Gregory Perez, of Oakland, California, The issues raised under the 
El Concilio map were clarified and an agreement was reached to take the best of the 
County Map A and the E! Concilio map and produce a product that would satisfy the 
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panics _ concerned,, That combined effort, entitled "Merced County/El Concilio 
Redistncnng Map" creates an incumbent free Hispanic district with 60.4% of the 
population and which includes the City of Livingston. That map is presented to vou for 
your review and precleai'ance. ^ 

A copy of this submission to the^ Department of Justice is available at the Board of 
Supervisors’ office and public notice of that fact has been posted and sent to all local 
media on this date. 

These new district boundary changes will not be implemented until preclearance is 
granted by your office. We urgently request expeditious handling of our application for 
preclearance to ensure the County 1992 primary elections can take place durinf' the 
November General Election. As you know, a Superior Court action has stayed the 
elections process for supervisors and all Democratic/Republican Central Committee 
representatives until such time as preclearance has been achieved. Our timelines for 
holding these elections in November are rapidly approaching and your assistance is 
needed to put us back on track. 

The Merced County staff and elected officials stand ready to respond to any questions 
necessary to assist your understanding of our process and maps, including face to face 
meetings in Washington, D.C. if you deem it appropriate. We look forward to vour 
early response. ■’ 



KENNETH L. RANDOL 
County Clerk 


RCB/dw 


Enclosure 
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Supplement to November 4 , 2005 Presentation on Behalf of Merced Coun- 
ty — Information re Yuba County, California and Why the Bailout Criteria 
ARE Unduly Onerous for California Counties 


SACRAMENTO 


3115 L STHEHT. SUITE 1200 
SACRAMENTO, CAUI-ORNIA VSS [4 
TELEPHONE ( 916 ) 446-oI'55 


LAW OFFICFS OF 

NIELSEN, MERKSAMER, 

PARRINELLO, MUELLER & NAYLOR, LLP 

541 REDWOOD HIGHWAY. #4000 SAN F RANCISCO 

MILL VALLEY, CALIFORNIA 94941-3039 225 BUSH ETRFFT 16TII FLOOR 

TELEPHONE (415) 3S9-6ijC0 FRANCISCO, California 941ci4 

' TELEPHOM: (4)5) 3S9-6800 

FAX (415) 38S-6S74 (4)3) 388-6S?! 


November 29, 2005 


VIA EM^AIL & FEDERAL EXPRESS 


Hon. F. James Sensenbrenner, Jr. 

Chairman, Committee on the Judiciary 
U.S. House of Representatives 
2138 Rayburn House Office Bldg. 

Washington, DC 20515 

SUPPLEMENT TO NOVEMBER 4. 2005. PRESENTATION ON BBHALF OF 
MERCED COUNTY— INFORMATION RE YUBA COUNTY. CALIFORNIA 
AND WHY THE BAILOUT CRITERIA ARE UNDULY ONEROUS FOR 
CALIFORNIA COUNTIES 


Dear Honorable Members of the Committee on the Judiciary: 

As you know, this firm represents the County of Merced, California, with 
respect to the reauthorization of special provisions of the Voting Rights Act of 1965, as 
amended. We also represent Yuba County, anotlier of the four counties in the State that 
is covered by Section 5 of the Voting Rights Act,' The State of California is not covered. 
Yuba County has been a covered jurisdiction since 1971. 

Yuba County thanks the United States House of Representatives’ 
Committee on the Judiciary for the opportunity to present the following additional 
information in support of the presentation of Merced County (“Merced County Letter”) 
concerning the rcauthorization of Sections 4 and 5 and proposed amendments to reform 
the bailout criteria and provide a limited opportunity to appeal coverage caused by the 
presence of a military base within the boundaries of a covered jurisdiction. 

SOME BACKGROUND ABOUT YUBA COUNTY 


Yuba County is a small (population 60,219^} rural county'^ located in the 


‘ The other two Califomia counties are Kings and Monterey. {See 28 C.F.R.. Ch. 1, Part 51, Appendix 
[Jurisdictions Covered Under Section 4(h) of the Voting Rights Act, As Amended].) 

■ 2000 Census. Population estimate for January 2005: 66,734 (Cat. Dept. ofFinance), 

^ Yuba County’s boundaries stretch from the farms and orchards of the valley to the timberlands of the 
Sierras. The County offers its residents the many advantages of a rural lifestyle, away from the pressures of the 
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Northern Sacramento Valley, approximately 40 miles north of the Slate Capitol, 
Sacramento. In 1970, Yuba County's population was only 44,736.“^ There are two 
incorporated cities in Yuba County; Marysville, a home-rule charter city, and Wheatland. 

For decades, Yuba County has been home to Beale Air Force Base. Bcalc 
is located about 10 miles east of the town of Marysville, and “is in the forefront oftlie Air 
Force’s future in high technology.”^ “It is a large base in terms of land ... covering nearly 
23,000 acres, [and] is [currently] home for approximately 4,000 military personnel.”^’ It 
is also the largest employer in Yuba County, and in fact in all of California north of 
Sacramento to the Oregon border.”^ Pursuant to the 2005 Base Realignment and Closure 
Report, Beale will be realigned to focus its mission on manned and unmanned high 
altitude reconnaissance, including the Air Force’s new unmanned Global Hawk mission.* 

As of the 1970 Census — the closest in time to when Yuba County was 
initially covered under Section 5 — there were reported to be a total of 44,736 persons in 
Yuba County,^ of whom 25,135 were 21 years or older (voting age in California in the 
1968 Presidential election)"^ and 27,561 were 18 or older (voting age in the 1972 
Presidential election)." 1,478 individuals were housed in the Base’s barracks,'^ and a 


opportunities. Only two hours away from San Francisco and Lake Tahoe, Yuba County is also the gateway to the 
historic Mother Lode Country. 

“* U.S. Census Bureau, Cemiis of Populaiion: 1970, Vol. 1 [Characteristics of the Population], Part 6 
[California], Sec. 1, Ch. B, Table 16, available online at hnp://www.census.gov/prod/w\vw/abs/decennial/1 9 70 cen 
nopvi.htm [last visited October 31, 2005], 

^ The California State Military Museum, Historic California Posts: Bcah Air force Base, available online 
at http://www,militaivmuseum.org./Beale.html [last visited November 1, 2005]: see also Base Realignment and 
Closure 2005, Detailed Recommendations, Part 2, Section 3 [Air Force], p.AF-10, available online at 
hUp:/Avww,defen5elink,mil/brac/pdf/Dt2 05 afo.pdf [last visited November 1 , 2005], 

^ Id. 

’ See Yuba- Sutter Economic Development Corp., Economic Ovennew ofYuha-Sulter Countie.s (2003). pp.9 
& 16, available online at hnp://www,vsec!c,org [last visited November 1, 2005], 

See U.S. Air Force, Base Realignment and Closure 2005 (California), available online at 
http://www.af.tnil/brac/califomia.aspMnchor-Beale-46282 [last visited November 22, 2005], 

^ See note 4, supra. 

U.S. Census Bureau, Census of Population: 1970, Vol. 1 [Characteristics of the Population], Part 6 
[California], Sec. 1, Ch. B, Table 35. available online at http://www.census.gov/nrod/v,nA'w/afas,^decenniaI/|970cen 
popvl .htm [last visited October 31, 2005]. 

“ Id. 

'■ U.S. Census Bureau, Census of Population: I97U, Vol. 1 [Characteristics of the Population]. Part 6 
[California], Sec. I , Ch. C, Table 1 20, available online at h ttp://wwvv, census, gov/prod/www/abs.'decenniai/1970ccn 
nonvl .htm [last visited October 31, 2005], 



240 


IJ.S. House of Representatives 
Committee on the Judiciary 
November 29, 2005 
Page 3 ofl 1 

total oi’4,8l0 individuals employed by the military in Yuba County.’^ This latter figure is 
17. 5 percent of the population 18 and over and !9.}% of those 21 and over, and docs not 
even include military spouses. The 1970 Census also reflects a total population in the 
tv,'o Beale APB county subdivisions (Beale East and Beale West) as totaling 9,354 — 
more than 20% of the County's total population.''' As explained in the Merced County 
Letter, these large military installations skewed the reported voter participation rate in 
California’s small rural counties because of the unique circumstances of the military 
population, resulting in Section 5 coverage where such coverage would have otherwise 
been inapplicable. 


Coverage Under 1970 Amendments 

As with Merced County, Yuba County was not covered when Section 4 
was first enacted in 1965. When Congress renewed the special provisions of the Voting 
Rights Act in 1970, it added a new layer to the coverage formula, identical to the original 
formula except that it referenced November 1968 as the relevant dale for the maintenance 
of a test or device and levels of voter registration and participation. While the California 
Supreme Court had invalidated the State’s literacy test earlier in 1970 {Castro v. State 
(1970) 2 Cal.3d 223), as of the new test dale, Nov. 1, 1968, it was still on the books. 

Application of the new formula resulted in the coverage of two California 
counties, Yuba County being one of them. (36 Fed. Reg. 5809 (Mar. 27, 1971).) The 
1970 Census (the Census nearest in time to 1968), reflects that the voting age population 
in Yuba County (21 years of age and older) was 25,135.'^ In 1968, Yuba County had 
13,611 registered voters, of whom 11,150 voted for President. While the percent of 
registered voters voting remained high, 82.26 percent, measured against voting age 
population, this level of voter participation fell below the 50 percent threshold for 
Sections 4 and 5 coverage under the new coverage formula. 


U.S. Census Bureau, Census of Population: 1970, Vol. 1 [Characierislics of the Population], Part 6 
[California], Sec, 1, Ch, C, Table 12!, available online at http://wwvv, census.gov/Drod/www/abs/decenniaLM97Qcen 
pODvl.htm [last visited October 3 1 , 2005] [derived by subtracting civilian work force from total work force], 

' ' U.S. Census Bureau, Census of Population: 1970, Vol. I [Characteristics of the Population], Part 6 
[Calif,], Sec. I, Ch. A, Table 6, p.6-l0, available online at http://www.census.gOv/pi-od/ww-w/abs/decennial/l 970cen 
Donvl .htm [last visited November 3, 2005] 

The State of California had a literacy test that had been on the books since 1894. {See Castro v. State of 
Cal. (1970)2 Cal, 3d 223.) 

See note 1 0, supra. 
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Coverage Under 1975 Amendments 

In 1975, the Act's special provisions were extended for yet another seven 
years and were broadened to address voting diserimination against members of'language 
minority” groups, defined as persons who are American Indian, Asian American, Alaskan 
Natives or of Spanish heritage. As before, Congress expanded the coverage formula, 
determining the presence of a “test or device” and levels of voter registration and 
participation as of November 1972.^^ In addition, the definition of “test or device” was 
broadened to include the practice of providing any election infonnation, including 
ballots, only in English in slates or political subdivision where members of a single 
language minority constituted more than five percent of the citizens of voting age. 

As before, Yuba County met the first prong for coverage — employment of 
a “test or device” — through no fault of its own. California provided its election materials 
only in English, and Yuba County’s “language minority” population constituted just 
barely more than five percent of the citizens of voting age (5.8%). And again, the voter 
participation figure for Yuba fell under the 50% magic mark, with 43.9% of the County’s 
reported eligible voters (CVAP) voting in the 1972 presidential election. 

The Impact of Beale AFB on Yuba County’*^ 

Unquestionably, the single most significant factor leading to Yuba 
County’s coverage under the Act was Beale AFB, According to the 1970 Census, 4,810 
persons in the County were employed by the Armed Forces, constituting approximately 
26.0% of the County’s total workforce, 17.5% of the County’s total population 18 and 
oyer, and 19.1% of the total population 21 and over^^ The 1970 Census also reflects a 


’’ Under this third application of the formula, the base against which participation was measured was 
“citizens of voting age.” 

U.S. Census Bureau, Current Population Reports, Series P-25, No. 627, “Language Minorit}’, Illiteracy 
and Voting Data Used in Making Determination.s for the Voting Rights Act Amendments of 1975 (Public Law 94- 
73),” U.S. Government Printing Office, Washington, D.C., June 1976, p.3, available online at 
http://www.census.gov/population/www/socdemo/voting/D25-627.html [last visited November 1, 2005] [hereafter 
“1975 Amendments Report”]. 

The Merced County Letter already derails the special circumstances that led to the coverage of 
California’s four counties under §§ 4 & 5 — including methodological flaws by the Census Bureau, lowering of the 
voting age in 1971, federally-mandated changes to residency requirements, and most especially the presence of a 
large military base in the jurisdiction. In the interests of brevity we do not repeat those arguments at lengtii here, but 
we believe the military presence at Beale Air Force Base in Yuba County merits a further brief discussion. 

See note 13, supra. 
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total population in the two Beale AFB county subdivisions (Beale East and Beale West) 
as totaling 9,354 — more than 20% of the County’s total population. 

As detailed in the Merced County Letter, persons in the Armed Forces 
stationed in Yuba County, as well as their spouses, were treated as residents of the 
County for purposes of determining population figures in the Census, but could vote in 
their home jurisdictions by absentee ballot, As a consequence, a tremendous proportion 
of people who were included as part of Yuba County’s voting-age population for 
purposes of determining coverage under Section 4(b) and Section 5 were likely voting in 
other jurisdictions, rather than in Yuba County, artificially driving down the voter 
participation rates in the County. (Not coincidentally, the other three Section 5 counties 
in California were likewise home to significant military installations.) 

The degree to which this is true is best illustrated by the following 
numbers; The 1970 Census indicated 9,354 individuals residing in the Beale AFB East 
and Bcalc West County subdivisions.^” We have learned from the Air Force Historical 
Research Agency that 9,404 militaiy' personnel were assigned to the Base in 1968, and 
6,242 were assigned in 1972. Yet there were only 127 votes cast in the two voting 
precincts covering the Base (Far West Group 2 & Capehart) in the 1968 presidential 
election and 219 in the 1972 presidential election, for voter participation rates of only 
1.4% and 3,5%, respectively. 

If the two relevant figures are subtracted (127 from the 1 1,150 votes cast, 
and 9,404 from the voting age population as indicated by tlie 1970 Census, 25,135),^^ 
Vuba County would have had a voter participation rate of 70.1% (11,023/15,731) in the 
1968 Presidential election in (he area not covered by the Base, and would not have been 
covered. Applying the same methodology to 1972 (subtracting 219 votes and 6,242 
persons from the citizen voting age population as reported by the Census Bureau, 
26,500^'*), results in a voter participation rale of 56.3% for that election (11,411/20,258), 
and again Yuba County would not have been covered. Even assuming one-third of the 
persons assigned to the base did not live in the voting precincts there, the 50 percent 


See note 14, supra, 
id. 

” Given ihe substantia] growth that Yuba County experienced Irom 1960 to 1970 (approximately 32%j, 

relying on the 1970 Census for this calculation can only understate rather than overstate — the voter participation 

rate in the Coiuny. 

1975 Amendments Repon, supra, note 18. 
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threshold for coverage would still have been exceeded in both 1968 and 1972. These 
figures also do not include spouses of military personnel. 

YUBA CQUNTY^S RECORD UNDER THE VOTING RIGHTS ACT 


Since it was covered in 1971, Yuba County has received only one objection 
to a voting change that it has enacted, despite a long history of prcclcarance submissions, 
The one objection was in 1976, and was directed to bilingual materials and ballot and 
qualifications for certain offices. The objection, however, was subsequently withdrawn 
by the Department of Justice. 

There has never been a Section 2 lawsuit filed in the County alleging 
discrimination in voting. 

Today, Yuba County’s population is 60,219, of which 10,449 (17.4%) are 
Hispanic and 54,883 (91.1%) are citizens. The voting aged population is 41,529 of 
whom 6,109 are Hispanic (14.7%). However, only 37,332 people, or 89.9% of the voting 
age population, are citizens. There are 5,115 persons resident on Beale APB. Of the five 
members of the County Board of Supervisors, one (20%) is of Hispanic origin — Mary 
Jane Griego. The County’s registration levels are healthy: 28,297 — or 66.78% of eligible 
voters — at the last close of registration on October 24, 2005.^^ Of registered voters, 
65.35% voted in the November 2004 Presidential election.^® Registration on the Base is 
almost 16%.^^ 

A LIMITED RIGHT TO APPEAL COVERAGE WOULD STRENGTHEN THE 
SPECIAL PROVISIONS OF THE ACT 


The military presence in Yuba County resulted in Section 4(b) coverage. 
Coverage was not tied to indicia of voting practices with discriminatory effects. Hence, 
coverage of Yuba County is not consistent with the goals of the special provisions of the 
Voting Rights Act or the narrow-tailoring sought to be achieved by die crafting of the 


California Secretary of State, October 24, 2005. Report of Registration, available online at 
hnp://vvwAv.ss.ca.gov/elec t ions/ror/lQ2405/counlv I02405.x!s [last visited November 3, 2005J. 

Cal. Sec. of State, Staiemeni of Vote: 2004 Presidential Genera! Election (Nov. 2. 2004), available online 
at http://ww'w.ss.ca.eov/electioti.s/sov/2Q04 ueneral/contents.htm [last visited November ] , 2005], The Secretary of 
State’s records reflect that only 44.65 percent of eligible voters voted, but that office’s methodology for estimating 
eligibility overstates the number of citizens of voting age and does not account for other ineligible voters. 

There are currently 640 registered voters in the precincts covering Beale AFB. As noted, the Base is 
currently home to approximately 4,000 military personnel {see note 6, supra), which doesn’t even include spouses. 
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coverage formula. A provision for appeal under these specific circumstances would 
strengthen the special provisions of the Act about to be reauthorized by keeping them true 
to their purpose and on target. (See, e.g., City of Boerne v. Flores { 1 997) 521 U.S. 507.) 

AS A PRACTICAL MATTER. n iE BAIL OUT CRITERIA DO NOT ALLOW YUBA 
COUNTY. EVEN IF IT IS IN FUT.L COMPLIANCE. TO BAIL OUT 


If opt-out by this special appeal is not possible, or a new formula recaptures 
California’s Counties, bail-out reform is necessary. The Merced County Letter also 
details the difficulties that California’s covered counties face in meeting the bail-out 
criteria. Tt would be extremely difficult for Yuba County, like the other covered 
California counties, to bail out from Section 5 coverage in any reasonable amount of 
time. This is because the County is held responsible for the compliance of incorporated 
cities and numerous state agencies located in the County, yet the County has no control 
over the activities of the governing boards of these entities. Unlike a State, which is 
Justly responsible for the actions of all its subunits, there is no basis in law for holding 
Yuba County accountable for the Section 5 compliance or non-compliance of agencies 
outside its control. These are slate agencies, not county agencies, and the State of 
California is not covered. 

It is true that the existing bailout criteria have not proven to be an obstacle 
to the few Virginia cities and counties that have successfully obtained bailout Irom the 
provisions of Sections 4 and 5. But the circumstances of coverage and the practical 
feasibility of bailout in Virginia differ from the experience of the California counties in 
determinative ways. 


Lack of Authority 

first, the Slate of California is not covered by Sections 4 or 5. Yet, the 
governmental units for which Merced and Yuba Counties are made responsible arc, for 


See, e.g., 42 U.S.C. § 1973b(a)(l)(B), (D), (E), and (F), (b)(3). 

There are two incorporated cities in Yuba County: Marysville and Wheatland. Cities are not agencies 
subject to the County’s conaol, but are given independent authority by the California Constitution, subject only to 
the general law of the state, (Cal. Const, art. XI, §§ 2, 5 & 7.) The County also has 6 educational districts (including 
community college). These districts arc agencies of the Stale of California, not subject to county control, and are 
governed by state law, not by county ordinances, {See Cal. Const, art. X, § 14; Cal. Educ. Code, generally.) And 
there are 19 special districts in the County that are also creatures of state law and independent of County control, 
{See, e.g., Cal. Water Code § 20500 et .'<eg. for irrigation districts and Cal, Govt. Code § 61000 et seq. community 
seivice districts.) 
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the most part, state agencies over which the County has no control. These political 
subunits are governed by state law. As the Senate Judiciary Committee noted at the time 
of the 1982 Amendments to the Act, “it is appropriate to condition the right of a State to 
bail out on the compliance of all of its political subdivisions, both because of the 
significant statutory and practical control which a State has over them and because the 
Piflecnth Amendment places responsibility on the States for protecting voting rights, 
California's four counties do not have such statutory or even practical control. 

Lack of statewide coverage has another implication: it means that 
California’s counties do not have the benefit of a statewide compliance infrastructure for 
state agencies and incorporated cities. Virginia, by contrast, is a covered jurisdiction, and 
all of its political subdivisions (except those few that have successfully bailed-out) are 
covered as well. Consequently, the State of Virginia has considerable incentive and, in 
fact, the authority to support that incentive,^' to oversee the activities of its political 
subdivisions to ensure compliance and devote substantial resources to that end. Even in 
1982, the Senate Judiciary Committee singled out Virginia for special notice, observing 
that “where state Attorneys General have been active in advising and educating local 
officials about their obligation, e. 2 .. Virginia, there has been much less non-compliance 
with the law than in other covered states.”^^ “In Virginia, the State attorneys general 
have been aggressive in monitoring local jurisdictions’ submission of election law 
changes, pursuant to section 5 of the Voting Rights Act. As a result, there have been few 
objections in Virginia and a substantial number of them have been the result of statewide 
rather than local changes.. 

There is also an historical perspective to this. Because Virginia is one of 
the States that was widely regarded as a target of the original Voting Rights Act and all 
jurisdictions in Virginia were — and most still arc — covered under Sections 4 & 5, there is 
widespread awareness among officials in that State tliat they are subject to the 
preclearance requirements of the Act. In California, by contrast, only four of 58 counties 
are covered, hence awareness of Section 5 coverage is spotty. For example, it is rare to 
find substantial attention devoted to Section 5 compliance at meetings of California 
elected officials — such as the League of California Cities or California State Association 
of Counties— because so few jurisdictions are subject to those requirements. Not 


S. Rept. 97-417, 97th Cong., 2d Sess. (1982). p.56 (emphasis added). 

See Arlington County, et al. v. While (Va. 2000) 528 S.E.2d 706 (Virginia cities and counties have only 
those powers conferred by the legislature). 

S. Rept. 97-417, 97th Cong., 2d Scss. (1982), p,57 (emphasis added). 

” 127 Cong. Rec. at H6969 (daily ed. Oct. 5, 1982 [remarks of Rep. Sensenbrenner]). 
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infrequently, wc find that officials in special districts or cities — not subject to county 
control — are surprised that they are even subject to the preciearance requirement. 

Unlike local Jurisdictions in Virginia, California’s four covered counties — 
all of which are small and lack substantial resources — are essentially on their own to 
cajole state agencies and cities within their borders into compliance with Sections 4 & 5 
as best they can. They do not have the benefit of a statutory authority or statewide 
infrastructure that facilitates compliance, and they lack the ability to make non-county 
agencies comply (and may even be unaware of the adoption of voting changes by such 
agencies). 


Home Rule 

As the Senate Judiciary Committee also noted in 1982, one of the 
Justifications for making state bailout subject to the compliance of its subdivisions was 
the widespread absence of ‘’home rule” in the covered states. This was consistent with 
the general sense of the Congress, discussed above, that it was equitable to hold States 
responsible for the conduct of their subdivisions because the Stales controlled the 
subdivisions’ conduct. For example, Virginia’s cities and counties have only those 
powers conferred by the Legislature.^^ But California, by contrast, has constitutional 
home rule provisions. With respect to charter cities, it is plenary,^’ In Yuba County, 
the City of Marysville is a charier city; in Merced County, the City of Merced is a charter 
city. Among the matters specifically regarded as falling within the ’‘home rule” power is 
the conduct of “city elections.”'’^ Thus, neither the State of California, nor its counties, 
can control electoral matters in these jurisdictions.'^^ 

Significantly Heavier Bail Out Burden On California Counties 

There is an additional, very practical distinction between California’s 
covered counties and the Virginia jurisdictions that have obtained bailout: simply put. the 
Virginia jurisdictions were required to demonstrate compliance by a far smaller number 


” S. Kept, 97-417, 97th Cong.. 2d Sess, (1982), p,57. 

See Arlington County, supra, 528 S.E.2d 706. 

See Cal. Const, art. Xi, §§ 5 & 7 {cities and counties authorized to enact any legislation not at odds with 
general law, and city ordinances prevail with respect to municipal matters). 

” Cal. Const, art. XI, §5. 

Id. at subd. (b)(3). 

See John.son v. Bradley (1992) 4 Cal. 4th 389, 398-400 [state may only override local legislation with 
respect to matters of “statewide concern’’]. 
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of independent jurisdictions than California’s counties are. This is a result of the far 
greater propensity in California to favor government by special district, rather than 
entrusting all governmental functions at the local level to county or municipal 
government, For example, in 2002 California had 2,830 special district governments, 
second only to Illinois for most in the nation, and new special districts are continuing to 
be formed. Virginia had only 196 — only seven states and the District of Columbia had 
fewer. Consequently, the ability of California’s counties to bail-out is dependent on the 
Section 5 compliance of a significantly higher number of subjurisdictions than Virginia’s 
bail-out jurisdictions were. 


We have reviewed the consent judgments adopted in each of the six most 
recent succcssflil bailout actions in Virginia (Greene County, Roanoke County, 
Rockingham County, Warren County, the City of Harrisonburg, and the City of 
Winchester)."' That review shows that Greene County was responsible for only two 
governmental units besides the County itself (the County School Board and Stanardsville 
Town Council). Warren County was likewise responsible for only two additional 
governmental units — the County School Board and the Town of Front Royal — as was 
Roanoke County (the County School Board and the Town of Vinton)."^ The City of 
Harrisonburg was responsible for only one additional governmental unit, the City School 
Board, and the City of Winchester was responsible for no additional governmental units. 
Of the six jurisdictions, Rockingham County was responsible for the most additional 
governmental units with eight: the County School Board, and tlie towns of Bridgewater, 
Broadway, Dayton, Elkton, Grottoes, Mt. Crawford & Timberville. 

This is in stark contrast to California’s counties. As explained in the 
Merced County Letter, there are currently six incorporated cities, twenty school districts, 
and 66 special districts in that County, for a total of 92 governmental units for which 


U.S. Censii.? Bureau, 2002 Census of Governments. Vol. 1 . No. I | Government Organization], Kept. No. 
GC02(I)-1, Table 5, U.S. Government Printing Office, Washington, D.C., December 2002, available online at 
hUp://vTO'vv.ccnsus.tiov/prod/2Q03pubs/t'c021xl.ndf riast visited November 15, 2005]. 

Our review was limited to these jurisdictions for the very simple reason tliat documents for these cases 
are readily available through the online records system of the D.C. District Court. Only the docket sheets, with no 
digital document copies, are available for the four earlier cases. 

Two other cities in Roanoke County - -Roanoke City and Salem City — were not included as part of the 
bailout action because they were independently covered ‘"political subdivisions," which conducted their own voter 
registration. {See City of Roanoke, Virginia, Office of the Registrar Homepage, available online at http://^v^vvv. 
roanokeva.gov/WebM’gmr/vwbase61b.nsf/CurrentBaseLin}c'N2525H8U899SPEAEN [last visited November 14, 
2005]; City of Salem, Virginia, Office of the General Registrar Homepage, available online at htlp://www.ci.salem. 
va.u s/i’ovemm en t/reeistrar/index.html [last visited November 14, 2005].) This is not an option available to 
California's counties, which are responsible for all voter registration in the State of Califomia. 
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Merced County is accountable in order to bail out, despite the lack of any control over 
those jurisdictions. {See 28 C.F.R. § 51.6 [‘'All political subunits within a covered 
jurisdiction {e.g., counties, cities, school districts) are subject to the requirement of 
Section 5.”].) Yuba County, though smaller than Merced County, has two incorporated 
cities, six educational districts, and 19 special districts, for a total oi' 27 governmental 
units over which it has no control, but for which it is accountable in a bailout action. 

The Census Bureau's 2002 Census of Governments confirni.s these figures. 
'ITtat document breaks out the total number of governmental units in each county in the 
United Stales. It indicates 84 governmental units in Merced County and 45 in Yuba 
County, 'fhere arc a total of 290, and an average of approximately 73, governmental 
units in California’s four covered counties. It is this fact, coupled with a lack of control, 
that puts California's counties at risk of bailout failure in a way that Virginia’s 
jurisdictions were not. By contrast, the Census of Governments shows a total of only 39 
governmental units, with a maximum of 11, and an average of just over 4, in the nine 
Virginia bail-out jurisdictions. 

CONCLUSION 

On behalf of the County of Yuba, we thank you for considering these 
comments and observations. We look forward to working with the Committee to achieve 
the reforms described above that will keep the Sections 4 and 5 true to their important 
purpose and stronger against possible constitutional challenge. 

Sincerely, 

‘I"' 

Marguerite Mary Leopl' Robert Naylo/ 

MML/CES/slf 

cc: Dan Montgomery, Yuba Count}' Counsel 

#2047.01 

2002 Census of Governments, supra, note 40, Table 1 6. 

Id. Even those Virginia jurisdictions, despite their relatively lesser compliance burdens, did ml have 
spoties.s records of compliance with Section 3. Roanoke County expressly admitted in its bail out suit that it had 
administered six or more voting changes over the years without obtaining prccicarance. Warren County admitted to 
administering seven such changes, and Shenandoah County administered 3 1 voting changes without preclearance. 
Several other of the jurisdictions admitted to administering at least one change. While these changes were 
ultimately submitted by the jurisdictions prior to filing the bailout suits, and each received preclearance, not all the 
submissions were timely. 


Chrislophd- R. SKlnnell 
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Prepared Statement of Chellie Pingree, President and CEO, Common Cause 

Chairman Chabot and Ranking Member Nadler: 

Thank you very much for holding the recent round of hearings on the provisions 
of the Voting Rights Act which are up for reauthorization in the 109th Congress. 
It is our hope that these hearings will produce a reliable record that Congress can 
rely on as it proceeds with the reauthorization of this historic act. Common Cause 
is proud to offer its remarks on the Voting Rights Act and suggestions for improving 
the sections that are up for reauthorization. 

Common Cause is a nonpartisan nonprofit advocacy organization founded in 1970 
by John Gardner as a vehicle for citizens to make their voices heard in the political 
process and to hold their elected leaders accountable to the public interest. 

Now with nearly 300,000 members and supporters and 38 state organizations. 
Common Cause remains committed to honest, open and accountable government, as 
well as encouraging citizen participation in democracy. 

In our 35-year history. Common Cause has had a long history of support of the 
Voting Rights Act. We testified before the House Judiciary Subcommittee on the 
Constitution in 1975 and 1981 on the need for extension of the act. In addition, our 
former chairman emeritus, the late Archibald Cox, helped develop key provisions of 
the original act as United States solicitor general and supported its constitutionality 
in oral arguments before the Supreme Court. 

Since its enactment 40 years ago as a culmination of the Civil Rights Movement, 
and with its subsequent extensions, the Voting Rights Act has been an invaluable 
tool in breaking down voting barriers to millions of Black and Hispanic Americans. 
It has also extended crucial voting access to Native Americans, Alaskan and Pacific 
Islanders and Asian Americans, ensuring in the process that all Americans have an 
opportunity to equally participate in the most vital duty of citizenship. Along the 
way, it has contributed immensely to diversifying the ranks of our nation’s elected 
officials. 

Although much of the electoral progress of the past four decades can be attributed 
to the Voting Rights Act, its success does not mean the law is outdated or obsolete. 
Indeed, many of the numerous problems voters confronted across the United States 
in the 2000 and 2004 elections show there is still a need for the expiring provisions 
of the Voting Rights Act. As long as barriers to the effective exercise of the franchise 
remain for racial, ethnic, and language minorities, there will be a need for the Vot- 
ing Rights Act. Several groups have submitted testimony showing the lingering per- 
sistence of racial polarization in voting patterns; the bipartisan National Commis- 
sion on the Voting Rights Act, organized by the Lawyers’ Committee for Civil Rights 
Under Law, is expected to issue a report in early 2006 detailing, through testimony 
and supporting documents, that discrimination against racial or language minority 
voters continues to exist in every region of the United States. In addition, the in- 
crease in minority political participation over the past four decades has been met 
with new political devices designed to roll back or negate those gains, (e.g., the re- 
turn of at-large election systems, discriminatory placement of polling places, or ma- 
nipulating minority voter strength either by concentrating, or “packing” numbers of 
voters into districts, or dividing or “cracking” them among numerous districts) These 
factors, combined with the continued existence of racially polarized voting, make 
plain the need for continuing the strong, prophylactic measures of the Voting Rights 
Act. 


restoring section 6’s original intent 

We strongly believe there is a need for Congress to restore protections against in- 
tentional racial discrimination in areas covered by the “preclearance” requirements 
of Section 5. As you know, certain jurisdictions nationwide with a history of dis- 
criminatory voting practices must have proposed election changes reviewed for po- 
tential discriminatory impact by the Justice Department or the federal District 
Court for the District of Columbia before they can be carried out. 

Those protections were fundamentally weakened in January 2000, when the Su- 
preme Court ruled in Reno v. Bossier Parish School Board ^ that the Justice Depart- 
ment could not block the implementation of racially discriminatory voting changes 
under Section 5 if they were not retrogressive as compared to the status quo, even 
if there was a finding of clear intentional discrimination in a jurisdiction’s newly 
proposed voting schemes. That is, a jurisdiction that never had minority representa- 
tion on its elected body could continue to adopt new redistricting plans intentionally 


^Reno V. Bossier Parish School Board, 528 U.S. 320 (2000), also referred to as Bossier II. 
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designed to minimize minority voting strength, and Section 5 would provide no pro- 
tection. 

This decision upset Congress’ original intent in enacting Section 5 of the Voting 
Rights Act and the legal precedent that has flowed from it. In the process, it has 
caused significant damage to the anti-discrimination protections contained in the 
Voting Rights Act, as well as its enforcement by the Justice Department. As Brenda 
Wright of the National Voting Rights Institute testified before this committee. Sec- 
tion 5 objections based on racial discrimination were common before the Bossier II 
decision. During the 1980s and 1990s, the Justice Department logged 234 objections 
to voting changes based solely on intent. By comparison, between January 2000 and 
June 2004, only two similar objections were filed — a clear sign that the intent stand- 
ard has changed significantly since the Bossier II decision. Common Cause joins 
with its peers within the civil rights community, including the Leadership Con- 
ference on Civil Rights and the NAACP Legal Defense and Education Fund, Inc., 
in asking Congress, as part of the reauthorization of the Voting Rights Act, to re- 
store the original intent of Section 5. 

We are also very concerned about the effect of the Supreme Court’s 2003 ruling 
in Georgia v. Ashcroft.^ In that ruling, which dealt with Georgia state senatorial dis- 
tricts, the Court allowed states greater freedom to redraw elective districts without 
fear of having the districts rejected as “retrogressive,” or harmful to minority voters’ 
interests. The Court ruled that states could dismantle districts that afforded minor- 
ity voters an opportunity to elect candidates of choice in favor of districts that gave 
minority voters an opportunity for “influence.” This decision is a radical departure 
from decades of the Court’s precedents. 

Twenty-seven years before Georgia v. Ashcroft, the Supreme Court in Beer v. 
United States ^ ruled that creating “influence districts” failed to preserve minorities’ 
ability to elect candidates of their choice, and, as such, was retrogressive. As a re- 
sult, such voting changes were objectionable under Section 5 of the Voting Rights 
Act. In 1982, Congress adopted the Beer standard as part of the act’s reauthoriza- 
tion. 

The court’s ruling in Georgia introduced new standards that are at once vague, 
contradictory and difficult to apply. For instance, the court found the ability to elect 
a candidate of choice is “important” and “integral,” but a court must also consider 
the effect — whether voters have the ability to “influence” and elect “sympathetic” 
representatives. 

Also, the Supreme Court’s 1995 decision in Miller v. Johnson * demonstrates ably 
that influence is not a substitute for the ability to elect. In that case. White citizens 
who were placed in majority-Black districts successfully argued their inclusion in 
those districts (which could also be described as White “influence” districts) was un- 
constitutional. The voters in this lawsuit, rather than embracing the opportunity to 
“play a substantial, if not decisive, role in the electoral process” or to accomplish 
“greater overall representation” — all similar arguments the Supreme Court made in 
Georgia v. Ashcroft — instead chose to challenge their placement in majority-Black 
districts. Were “influence” as attractive a status as the court would have us believe, 
everyone would be fighting to be a minority in as many districts as possible. The 
fact that no voters are doing so speaks volumes of the Georgia v. Ashcroft ruling 
and the approach it embodies. 

Through its ruling in Georgia v. Ashcroft, the court took a clearly understood and 
applied standard and reworked it into something ambiguous and open to varying 
interpretation. It raises the specter that states may eventually reduce racial, ethnic 
and language-minority voters to second-class status by locking them into influence 
districts without the opportunity to elect their preferred candidates — a result that 
Section 5 was intended to avoid. 

The Supreme Court’s decisions in the Georgia v. Ashcroft and Bossier II cases 
jeopardize many of the gains that American citizens have made under the Voting 
Rights Act. As a result. Common Cause asks Congress to reinstate the Beer stand- 
ard that has competently guided federal, state and local officials as part of the pro- 
visions of the Voting Rights Act for nearly 30 years. At minimum. Congress should 
clarify the issue by stating as part of the reauthorization that any diminution of the 
ability of a minority group to elect a candidate of its choice constitutes retrogression 
under Section 5. In addition. Congress must also act to ensure that voters’ rights 
are protected under the enforcement mechanism of Section 5 by restating its intent 
using the pre-Bossier II standard. 


^Georgia v. Ashcroft, 539 U.S. 461 (2003). 

»Beer v. United States, 425 U.S. 130 (1976). 
^Miller v. Johnson, 515 U.S. 900, 919-20 (1995). 
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STRENGTHEN THE ACT’S LANGUAGE PROVISIONS (SECTIONS 4(F)(4) AND 203) 

Common Cause has historically supported efforts to include bilingual election re- 
quirements, such as those included in Sections 4(f)(4) and 203 of the Voting Rights 
Act. As Archibald Cox said in his 1982 testimony before Congress on the issue: 

In adopting the bilingual election provisions (in 1975), Congress recognized that 
English-only election materials and voter assistance can constitute a barrier to 
voting similar to literacy tests. Requirements for bilingual elections have en- 
abled and encouraged minorities to become active participants in the great work 
of governing ourselves. I am not unmindful of the argument that the bilingual 
provisions will tend to polarize American society. Surely, bilingual voting will 
have just the contrary effect. The best way to avoid a separatist movement in 
this country is to encourage participation in the exercise of the right to vote. 
For participation in the electoral process without language barriers makes it 
plain to all that we are one Nation with one government for all the people. 

Currently, Section 4(f)(4) applies to three states (Alaska, Arizona and Texas) and 
19 counties or townships in six additional states; Section 203 applies to five states 
(Alaska, Arizona, California, New Mexico and Texas) and parts of 26 additional 
states covering 29 languages. Taken together, sections 4(f)(4) and 203 apply to 505 
jurisdictions nationwide. Common Cause believes that attempts to impose English- 
only provisions should be blocked and that the language provisions included in sec- 
tions 4(f)(4) and 203 should be reauthorized for 25 years. More specifically, we asso- 
ciate ourselves with the comments of Margaret Fung of the Asian-American Legal 
Defense and Education Fund and Juan Cartagena of the Community Service Society 
of New York, in asking that Congress lower the language minority numerical trigger 
contained in Section 203 from 10,000 voting-age citizens to 7,500. This move would 
continue the encouraging trend of higher Asian-American and Latino political par- 
ticipation among our fastest-growing populations. 

Enhanced access to bilingual voting materials will continue to expand minority- 
language voters’ access to the political process — especially older citizens for whom 
English may not be their first language. Most importantly, this expands the right 
to vote and participate in American society, which solidly trumps any claims of 
fraud and increased expense that opponents of minority-language provisions have 
put forth. 

REAUTHORIZE FEDERAL OBSERVER AND EXAMINER PROVISIONS (SEC 6-8) 

The Voting Rights Act also provides for the deployment of federal observers and 
examiners to witness voting practices, as well as interview and register individuals 
denied the right to register by state and local officials in covered jurisdictions. As 
Nancy Randa of the Office of Personnel Management recently testified, these provi- 
sions have not changed significantly since the original enactment of the Voting 
Rights Act. Since 1966, the federal government has deployed more than 26,000 ob- 
servers to 22 states in all regions of the country. As you have heard in testimony 
by the National Commission on the Voting Rights Act and the Asian-American 
Legal Defense and Educational Fund, there remain numerous instances in which 
voters have been subjected to harassment or intimidation at the polls. As long as 
these incidents continue to take place, there will be a need for examiners and ob- 
servers. Therefore, Common Cause asks Congress to reauthorize sections 6 and 8 
of the Voting Rights Act for an additional 25 years to ensure these well-practiced 
protections will remain in place. 


CONCLUSION 

As stated above, the Voting Rights Act has served its purpose well over the pre- 
vious 40 years. But that does not mean its time has passed. To the contrary, the 
explosive growth of Asian Americans and Latinos in the United States, combined 
with the deleterious effects of recent Supreme Court decisions with respect to Sec- 
tion 5, are all the more reasons why Congress must reauthorize a stronger Voting 
Rights Act. By reinstating the Beer standard, reversing the damage caused by Geor- 
gia V. Ashcroft and Reno v. Bossier Parish (2000), lowering the minority language 
trigger in Sections 203, and reauthorizing the federal examiner and observer provi- 
sions of Sections 6 and 8, Congress can send a strong message to Americans that 
everyone’s vote does count. We hope Congress takes an affirming step for voting 
rights in America by incorporating these actions in the reauthorization of the Voting 
Rights Act. 

Thank you. 



